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Guarantor Liable on Renewals After Revocation 
of Guaranty 


A written guaranty, covering loans by a trust company 
to a corporation to the extent of $100,000, provided, in part, 
“this guaranty is a continuing guaranty for the said sum and 
shall remain in force until duly revoked by me by notice in 
writing to the said company and shall extend to and cover all 
renewals of any claims or demands guaranteed under this 
instrument or the extensions of time of payment thereof.” It 
was held that the guaranty covered renewals, made after its 
revocation, as to a debt existing at the time of the revocation. 
This was decided by the Court of Appeals of New York in 
the case of Corn Exchange Bank Trust Co. v. Gifford, 197 
N. E. Rep. 179, 268 N. Y. 153. 

This decision suggests that great care must be exercised in 
the preparation of a guaranty to the end that it will express 
exactly what the guarantor has in mind. 

This reverses the decision of the New York Supreme 
Court, 278 N. Y. Supp. 19, which was published in the De- 
cember, 1934, issue of The Banking Law Journal, p. 954. 
In that opinion, the Supreme Court held that the bank could 
not enforce the guaranty as to a renewal made after the 
revocation of the guaranty saying: “The only fair construc- 
tion that can be placed upon the instrument of guaranty is 
that the defendant intended thereby to be responsible for the 
original debt and any extensions granted prior to its revoca- 
tion.” But the Court of Appeals reverses on the ground that 
the guaranty was not by its terms limited to renewals made 
“prior to revocation” but covered “all renewals.” 

It is very likely that the guarantor understood that he 
could revoke his guaranty in writing at any time and that all 
liability on his part from then on should cease. Unfortu- 
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nately for him, the guaranty did not read that way. On the 
other hand, since the form of guaranty here involved has been 
upheld by the Court of Appeals of New York, with respect 
to the point upon which it was attacked, it might be a good 
form for banks to adopt. 

The opinion of the Court of Appeals in this case follows: 


CRANE, C. J.—On April 11, 1930, Tompkins & Bevers, Inc., 
borrowed $100,000 from the Ejighty-Sixth street branch of the 
Corn Exchange Bank Trust Company for the purpose of buying 
8,337 shares of Hudson River Yards. On that date the corporation 
gave the bank its promissory note for that amount, with interest 
payable on October 14, 1930. As collateral security for the pay- 
ment of the note, the corporation deposited and pledged with the bank 
the stock and also gave the personal guaranty of the president and 
treasurer of the company. The note was dated April 11, 1930, and 
was payable the 14th day of October of the same year. 

Shortly before the due date, Mr. Kittredge, the treasurer, told 
the officers of the bank that the corporation could only pay $15,000, 
and asked for an extension of the balance. He was informed that 
the renewal would be granted only if an additional guarantor satis- 
factory to the bank were secured. Thereupon, Mr, Kittredge obtained 
the guaranty of his father-in-law, the defendant, Albert L. Gifford, 
telling him about the facts of the transaction in the following words: 

“A. I told him that we had borrowed $100,000 from the bank, 
that we were only able to pay $15,000 at that time, that the Corn 
Exchange Bank had asked Mr. Sherer to notify me that they could 
not go ahead and get a new line of $85,000 unless I had a satisfactory 
guarantor. I had two men in mind that I might get. I went to 
Mr. Gifford and asked him if he would sign as guarantor and I told 
him at that time that the note would be $85,000. 

“Q. And he said he would sign it? And he did sign it? A. Yes, 
am, 

As we read the guaranty which Mr. Gifford signed, we must 
remember that it was given to procure a renewal of this $100,000 
note which was coming due. The guaranty was in the following 
words: 


Form of Guaranty 


“For the sum of One Dollar in hand to me paid, by the Corn 
Exchange Bank Trust Co. of the City of New York, receipt whereof 
is hereby acknowledged; I do hereby guarantee to said Company to 
the extent of $100,000 the prompt payment, when due, of each and 
every claim and demand of the said Corn Exchange Bank Trust Co. 
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against Tompkins & Bevers, Inc., now existing or which may hereafter 
arise; my liability hereunder shall not extend beyond the said sum 
$100,000, at any one time, but this guaranty is a continuing guaranty 
for the said sum and shall remain in force until duly revoked by me 
by notice in writing to the said company and shall extend to and 
cover all renewals of any claims or demands guaranteed under this 
instrument or the extensions of time of payment thereof, and shall 
note be affected by any surrender or release by said Company of any 
other security held by it for any claims or demands hereby guaranteed. 

“Witness my hand at New York, N. Y. this fourteenth day of 
October, 1930. 

“A. L. Gifford.. 

“In presence of: 


“Robert Galbraith.” 


Upon receiving this guaranty the note was extended for one 
month for $85,000, and thereafter from time to time the indebtedness 
of Tompkins & Bevers, Inc., was extended or renewed by taking new 
notes and canceling the old notes, and from time to time payments 
were made on account, the indebtedness being reduced so that on 
June 8, 1931, the note, as renewed and extended, had been reduced 
to $70,000, at which time the defendant revoked his guaranty in the 
following words: 

Revocation of Guaranty 


“With reference to the guarantee which I executed and filed with 
you October 14th, 1930, guaranteeing note of Tompkins & Bevers, 
Inc., in the amount of One hundred thousand dollars ($100,000), 
I hereby, under the terms of such guarantee, revoke same. 


“I take this step reluctantly as I should regret exceedingly to 
embarrass the officers of Tompkins & Bevers, Inc., but my present 
nervous condition is such that my physician insists on my cancelling 
all commitments of whatever nature, and that I take a prolonged rest. 

“T have no lack of confidence in the credit of Tompkins & Bevers, 
Inc.; I am aware that they have steadily reduced their loan and I am 
confident they will continue to do so.” 


Thereafter the then indebtedness of Tompkins & Bevers, Inc., to 
the plaintiff was never increased, but the note was extended from 
time to time in the same way as previously until June 16, 1933, when 
it had been reduced to $40,500. The renewals were always con- 
ducted in the same way as before revocation. 

The sole question presented on this appeal is the construction of 
the guaranty, and whether under its terms the plaintiff could after 
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notice of revocation extend the time of payment without thereby 
discharging the defendant from all liability. 

We take the guaranty as we find it as the surest way of deter- 
mining the rights of these parties. We think it unambiguous. 
Mr. Gifford, the defendant, knew that the corporation of which his 
son-in-law was the treasurer, had borrowed $100,000 from the bank 
on a note which was coming due. The corporation could pay $15,000 
and no more. The note would not be renewed without a guaranty, 
and he furnished it. As above quoted, he guaranteed the company 
to the extent of $100,000 the prompt payment of each and every 
claim and demand when due, which the trust company had against 
Tompkins & Bevers, Inc. This applied not only to claims then exist- 
ing, but to those which might arise thereafter. The guaranty is to 
be a continuing guaranty and to cover claims to the extent of 
$100,000 that might arise thereafter. This looked into the future 
and anticipated new or additional transactions. Renewals of the 
present existing indebtedness thereafter would be included in these 
words. To the extent of $100,000, says Mr. Gifford, I guarantee the 
payment of every claim “now existing or which may hereafter arise.” 
If the note guaranteed became due and was renewed, it would be a 
claim either existing or arising after the guaranty. The agreement 
then goes on to state that the guaranty “shall remain in force until 
duly revoked by me by notice in writing to the said company and 
shall extend to and cover all renewals of any claims or demands 
guaranteed under this instrument.” ‘These words are broad enough to 
cover the renewals of an indebtedness existing at the time of revoca- 
tion. The words used are “all renewals.” The parties could easily 
have said “or the extension of time of payment thereof prior to 
revocation” if such a meaning were intended. The words “prior to 
revocation” are not used. The judge at Special Term in his opinion 
found it very easy to express such an intention, for he said the only 
fair construction that can be placed upon the instrument of guaranty 
is that the defendant intended thereby to be responsible for the 
original debt and any extension granted prior to its revocation. The 
difficulty with this construction is that it is contrary to what the 
parties did say. The words “prior to its revocation” are not found 
in the instrument and I know of no authority by which the courts 
can add them. 


It was not necessary to use the phrase “shall extend to and 
cover all renewals of any claims” unless it had reference to renewals 
after revocation, and the use of the words “all renewals” indicates 
in the absence of any limitation or restriction that they were intended 
to apply to the renewals or extension of the indebtedness existing 
at the time of revocation. 
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With these expressions of our views, the judgment of the Appel- 
late Division and that of Trial Term should be reversed, and judg- 
ment directed for the plaintiff for the amount due, with interest, and 
costs in all courts. 


EEE 


Investment Powers of Trustee Not Enlarged 
Because of Probability of Inflation 


The probability of inflation in the currency is not sufficient 
to warrant a court in authorizing trustees to invest in non- 
legal securities on the theory that, under inflation, investments 
in common stocks of well managed corporations, commodities 
and real estate are enhanced in value whereas savings deposits, 
life insurance policies, real estate mortgages, government 
bonds and other legal investments shrink in value or are 
entirely destroyed. In re Muller’s Will, New York Surro- 
gate’s Court, 280 N. Y. Supp. 345. 

The will here involved authorized the trustees to retain 


securities left by the testator but contained no grant of 
power to make new investments in securities other than those 
permitted by statute. The trustees accordingly petitioned 
the Surrogate’s Court for authority to invest in “non-legals” 
making the argument outlined above. In holding that such 
authority could not be granted, the court said: 


The petitioners (trustees) assert that an emergency has arisen 
which warrants the grant of this application by the court and justi- 
fies the exercise of power in the emergency to authorize the departure 
from the statutory class of investments. ‘They assert (1) that in- 
flation of the national currency is reasonably probable; (2) that only 
so-called “equity investments,” that is common stocks or commodities, 
survive inflation; and (3) that the essential requisites for safeguard- 
ing investments during an inflationary period are elasticity and 
power in the fiduciary to act quickly. Specifically, they ask for 
permission to invest 35 per cent. of the fund in common stocks. 

They disclaim any purpose to increase the income for the benefit 
of the life tenants. They argue that in the event of inflation, legal 
investments comprising government, state, and municipal bonds, mort- 
gages on real estate, and corporate bonds which in normal times are 


* NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
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regarded as safe become unsafe, and that representing debts rather 
than equities a shrinkage in their intrinsic value is inevitable. Com- 
parison is made with the postwar economic conditions in Germany 
and France whereby the intrinsic values of common stocks were pre- 
served despite the inflation of currency and the devaluation of the 
mark and the franc. It is asserted that the experience of those coun- 
tries proves that even the value of government bonds was greatly 
impaired in the case of France or entirely destroyed in the case of 
Germany. The testimony of economic experts has been submitted 
to the Surrogate by the petitioners in support of their contentions. 

One of the these experts testified with particularity to the results 
of inflation in Germany. He pointed out convincingly that the great 
mass of persons in the trusting and thrifty class were impoverished 
by the loss of their investments, their savings and their life insurance 
policies; that savings banks deposits were destroyed; and that life 
insurance companies of that country were rendered insolvent by the 
governmental issuance of paper money without limit. He demon- 
strated that the vigilant and shrewd possessor of property who 
shifted his investments into common stocks of well managed corpora- 
tions, or into real estate, or into commodities, not only protected the 
value of his original holdings, but increased his resources by the 
enhancement of values. He showed that the owner of the title to real 
estate profited whereas the mortgagee suffered a serious reduction in 
the loan upon the very realty which his money had been used to 
finance. In Germany despite the increase in the value of the realty, 
the value of the mortgages was reduced by legislation to 15 to 25 
per cent. of the original loan. The observations and conclusions 
of these witnesses are extremely illuminating, but not controlling 
here, in view of the law of our state. 

The application is denied. In certain extraordinary situations 
in the case of wasting assets or to avoid a complete destruction of 
the trust, the courts, in the exercise of their equity powers, have 
authorized departure from the terms of a will limiting the class of 
investments, and in certain cases even permitted a sale where the will 
directed the retention of trusts assets. The latter situation was pre- 
sented to me in Matter of Pulitzer’s Estate, 1389 Misc. 575, 249 N. Y. 
S. 87, affirmed 237 App. Div. 808, 260 N. Y. S. 975. There the 
will prohibited the sale of certain assets of a corporation, a large 
part of the stock of which was owned by the estate. The financial 
condition of the company was greatly impaired by losses in operation. 
The Surrogate found that a crisis existed which created a duty in 
the trustees to act for the protection of the beneficiaries of the trust 
and made imperative the sale of these assets. General authority to 
act in the emergency was granted by the court to the trustees. In my 


THE BANKING LAW JOURNAL 741 


decision I reviewed the cases in which other courts had exercised like 
powers and specifically discussed the precedents in our state in Mertz 
v. Guaranty Trust Co., 247 N. Y. 137, 144, 159 N. E. 888, 57 
A. L. R. 1114; Toronto General Trusts Co. v. Chicago, B. & Q. R. 
Co., 64 Hun, 1, 18 N. Y. S. 593, affirmed on opinion below, 138 
N. Y. 657, 34 N. E. 514; Costello v. Costello, 209 N. Y. 252, 1038 
N. E. 148; and Matter of Pressprich’s Estate, 124 Misc. 15, 207 
N. Y. S. 412. 

Cases have also arisen in the present depression where directions 
in a will for investment in an exclusively limited class of securities, 
for example guaranteed mortgages or mortgage certificates, justified 
a departure from the terms of the will because of the unavailability 
of sound investments of the specified class. Nevertheless, the new 
investment authorized by the court was restricted to one within the 
class of legal investments. In certain cases where assets left by the 
decedent were converted by corporate reorganization or changed from 
a partnership interest to corporate stock by the sale of the partner- 
ship assets, the new investments were permitted to be made and their 
actual retention without prior judicial authority was held not to be a 
ground of surcharge against the fiduciary. Costello v. Costello, 209 
N. Y. 252, 103 N. E. 148; Mertz v. Guaranty Trust Co., 247 N. Y. 
137, 144, 159 N. E. 888, 57 A. L. R. 1114. 

Research, however, on the part of counsel for the petitioners and 
by the Surrogate has revealed no case where a new investment out- 
side of the class of legal investments has been authorized or coun- 
tenanced by our courts. The situation in the estate in the present 
proceeding is no different from that in thousands of other trusts, 
testamentary or inter vivos. Any change in policy is of the utmost 
gravity because of the billions of dollars held within the class of 
legal investments not only by trustees but by guardians of infants 
and by committees of incompetents. 

A definite program of immediate or impending inflation or the 
unrestricted issuance of fiat money has been denied by the responsible 
government officials of this country. The question, however, is not 
wholly within executive control, for Congress might embark upon 
a program of inflation despite executive disapproval. It is futile to 
indulge in the possibilities or probabilities of such a course. The 
question here is inherently one of judicial power. Should the courts 
be permitted to vary and amend the statutory class of investments 
by a process of judicial discretion upon the urging of executors, 
trustees, or those interested in estates? Assume that the terms of 
the will do not authorize any departure in the making of new invest- 
ments. The hope of a trustee of a rise in common stocks, as prophe- 
sied here by counsel for the petitioners, might move a court to act 
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if power existed in the emergency. On the other hand, in other 
periods, for example in the era of wild speculation and subsequent 
decline in value of common stocks between 1928 and 1983, such 
authorization would have led to the great impairment or destruction 
of trust estates. If investments in common stocks may be permitted 
in disregard of the law, trustees in other estates might well urge the 
grant of authority to invest in commodities, including wheat, cotton, 
coal, or metals. Other trustees might find support for the rise in 
real estate values in inflationary periods in other countries, to urge 
the court to approve an investment in realty equities. Such a system 
would inevitably lead to instability of investments depending upon 
the speculative whims of trustees and the individual mental disposi- 
tion of the court to which the application is made. To vest this 
jurisdiction in the courts and to permit departures from the class 
of legal investments would be extremely unwise. 

In re Tollemache, [1903] 1 Ch. 457, affirmed [1903] 1 Ch. 955, 
cited by counsel for the petitioners, instead of a precedent to support 
their contentions, sustains the conclusion that I have reached. Judge 
Kekewich there reviewed the English authorities, pointing to the 
observation of Lord Justice Romer that the court may “do some- 
thing not authorized by the trust” in “cases of emergency, cases not 
foreseen or provided for by the author of the trust, where the cir- 
cumstances require that something should be done.” But the court 
there refused to sanction a departure from the class of legal invest- 
ments. The question of power there was held to be legislative rather 
than judicial. 

The present system for the delimination of the class of investments 
of trust assets by statute is part of the public policy of this state. 
Judge Collin writing for the Court of Appeals in Costello v. Costello, 
209 N. Y. 252, at page 261, 103 N. E. 148, 152, said: “The statu- 
tory provision and the rules of equity characterizing the securities 
in which trust funds may be invested were adopted in the light of 
experience and we do not intend to weaken them or increase their 
elasticity.” 

Despite the broad jurisdiction in trusts now possessed by the 
Surrogate’s Court, which is as comprehensive as that possessed by 
the former Chancellor, I know of no power in any court to disregard 
the command of the Legislature and to declare an investment to be 
lawful which the law givers have declared to be unlawful. Cruger v. 
Jones, 18 Barb, 467. If there are considerations which justify the 
charge of the class of legal investments they should be addressed to 
the Legislature. 

Surrogate Slater of Westchester county has recently urged the 
creation of a commission to study the revision of this class of invest- 
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ments (“Testamentary Trust Funds, Should the State Compel Safer 
Investment?” New York State Bar Association Bulletin, March 
1934.) The Legislature has not acted as yet in the authorization of 
a commission for this important purpose. Certainly the present sit- 
uation in which many unfortunate beneficiaries of estates find them- 
selves because of investments in guaranteed mortgage certificates 
and mortgage participations should be corrected in the future by 
stronger statutory limitations or complete prohibition of these types 
in investment. The statutory changes when made should be clear 
and unambiguous. They should apply in broad scope to all trusts 
and to the estates of infants and incompetents. Only by such means 
may uniformity and stability be attained, beneficiaries protected, and 
accurate rules for the guidance of fiduciaries established. 


Negotiability of Note Not Affected by Collateral 
. Security Clauses 


The negotiability of a note is not destroyed by a clause 
providing that, if the note is not paid at maturity, any 
money or security of the maker in the possession of the bank 
should stand applied to its payment; nor by a clause provid- 
ing that the bank-payee may transfer the note and the col- 
lateral and that the transferee shall thereupon become vested 
with all the rights of the bank and that the bank shall there- 
after be discharged of all liability. In re Liquidation of Canal 
Bank & Trust Co., Supreme Court of Louisiana, 162 So. 
Rep. 31. 

The two clauses in question are set forth in full in the 
following paragraphs quoted from the court’s opinion. 


The note contains the following clauses which counsel for inter- 
vener say destroy its negotiability within the meaning of the Nego- 
tiable Instruments Law, which is Act No. 64 of 1904: 

Clause 5: “Unless this note be paid at its maturity, or when 
otherwise due, as herein provided, any money, securities, or property 
on deposit with, in possession or under the control of, or held by said 
bank for any purpose whatsoever, or in transit to or from said bank 
or mail or carrier, to the credit of or for account of the undersigned, 
or any of them, shall at once be and stand applied to the payment 


a ee ee eT enc pee a 6.) ae 
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of this note, or any other debt, liability or obligation, direct or con- 
tingent, due or to become due, by the undersigned, or any of them, 
to the said bank. In the event that this note or any other debt, 
liability or obligation, due by the undersigned, or any of them, to 
said bank, be placed in the hands of an attorney at law for col- 
lection, attorneys’ fees hereby fixed at ten (10%) per cent. and 
secured by the pledge hereof shall be due thereon.” 

Clause 6: “Said Bank (Canal Bank & Trust Co.) may transfer 
this note and make delivery of the said collateral security of any 
part thereof to the transferee or transferees, who shall thereupon 
have and become vested with all of the rights and powers held and 
possessed by said bank in respect thereof, and the said bank shall 
thereafter be forever relieved and fully discharged of any liability 
or responsibility in the premises.” 

Section 1 of the Negotiable Instruments Law provides that an 
instrument to be negotiable must conform to these requirements: 

“J. It must be in writing and signed by the maker or drawer; 

“2. Must contain an unconditional promise or order to pay a 
sum certain in money; 

“3. Must be payable on demand, or at a fixed or determinable 
future time; 

“4. Must be payable to order or to bearer; and, 

“5. Where the instrument is addressed to a drawee, he must be 
named or otherwise indicated therein with reasonable certainty.” 

It is conceded that the note here involved conforms in every detail 
with these conditions; but it is argued that while the note is otherwise 
negotiable, it is rendered nonnegotiable because it contains an order 
or promise to do something in addition to the payment of money, 
which order or promise destroys the negotiability of the note, for 
section 5 of the act says that “an instrument which contains an order 
or promise to do any act in addition to the payment of money is not 
negotiable.” 

We have quoted in full clauses 5 and 6 of the note, which counsel 
say destroy its negotiability. Clause 5 merely provides that if the 
note is not paid at maturity, any money, security, or property on 
deposit with, in possession or control of, or held by the bank for any 
purpose whatever “shall at once be and stand applied to the payment 
of this note or any other debt, liability or obligation, direct or con- 
tingent, due or to become due by the undersigned or any of them, 
to the bank.” 

It is perfectly clear that this clause does not contain an order 
or promise to do an act in addition to the payment of money, and 
since it does not, the note was not rendered nonnegotiable by inclu- 
sion of that clause in its face. 
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We find it unnecessary to discuss the question raised by counsel 
for the reason that it is not new in our jurisprudence and has been 
settled against their contentions. The identical question was decided 
in Bonart v. Rabito, 141 La. 970, 76 So. 166, and the holding in 
that case was approved without comment two years later in Me- 
chanics & Metals National Bank v. Warner, 145 La, 1022, 83 So. 
228, 229. 


The note involved in the Bonart Case contained a stipulation 
almost, if not quite, identical with the one in the note here under 
consideration. A discussion of this particular feature of the note 
in the Bonart Case, 141 La. 970, begins on page 982, 76 So. 166, 170, 
and it was held, to quote paragraph 3 of the syllabus, which is a 
concise and correct statement of the holding, that: 


“A promissory note, otherwise negotiable, is not rendered non- 
negotiable by . . . (8) a stipulation that, if the note be not 
paid at maturity, any money, stocks, bonds, or other property on 
deposit or otherwise to the credit of the maker or any indorsers, on 
the books of the bank to which the note is made payable shall at 
once stand applied to the payment of the note.” 


In the Warner Case the note contained a similar clause and it 
was there claimed that such clauses destroyed the negotiability of the 
note. The court dismissed the contention, saying, “As to the second 
of said clauses [referring to the one here under discussion] the 
contrary was expressly held in Bonart v. Rabito, 141 La. 970, 76 
So. 166.” 

Clause 6 of the note provides that the bank might transfer the 
note and make delivery of the attached collateral security or any part 
thereof to the transferee or transferees, “who shall thereupon have 
and become vested with all the rights and powers held and possessed 
by said bank. And the said bank shall thereafter be forever relieved 
and fully discharged of any liability or responsibility in the premises.” 

This clause has reference only to the transfer of the note and the 
delivery to the transferee of the attached collateral. The bank had 
power and authority under the law to transfer the note so that the 
part of the clause relating to a transfer was pure surplusage. As to 
the sale and transfer of the collateral, that part of the clause relating 
thereto does not affect the negotiability of the note, because section 5 
of the Negotiable Instruments Law expressly says: 


“But the negotiable character of an instrument otherwise nego- 
tiable is not affected by a provision which: 1. Authorizes the sale 
of collateral securities in case the instrument be not paid at maturity.” 

The note executed by the intervener in this case evidences an 
unconditional promise to pay a sum certain in money on a fixed date 
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to a specified individual and contains no order or promise to do an 
act in addition to the payment of money. We hold therefore that 
it is a negotiable instrument. 


RRR RRR EE 


Stopping Payment of Cashier’s Check 


A bank is legally bound to pay its own cashier’s check 
bearing the genuine indorsement of the payee, even though 
the check was transferred by the payee in settlement of a 
gambling debt. The payee has no right to stop payment in 
such a case. Nielsen v. Planters Trust and Savings Bank, 
Court of Appeal of Louisiana, 161 So. Rep. 346. 

The plaintiff in this case held a cashier’s check issued by 
the defendant bank and payable to his order. He transferred 
the check by indorsement in settlement of losses which he 
sustained in a game of roulette. On the following day he 
requested the bank to refuse payment of the check upon pre- 
sentment. The bank refused to do this unless the plaintiff 
would furnish a bond indemnifying the bank against any loss 
which it might sustain by refusing payment. The plaintiff 
failed to provide the bond and the bank paid the check. In 
holding that the bank was not liable to the plaintiff, the court 
said: 


The question presented is whether or not a bank can be held in 
damages for the honoring of its cashier’s check whenever the payee 
notifies the bank not to honor the same, he admitting, however, that 
his indorsement was genuine, and his indorsement not having been 
obtained through duress, fraud, or deceit, but simply being given in 
the payment of a loss by gaming. 

It is therefore very clear that this action may be termed as one 
in damages or one to recover that which was lost in gaming accord- 
ing to C. C. arts. 2983 and 2984. 

Has the plaintiff a right or cause of action against the defendant? 

A cashier’s check is a check of the bank, and is an obligation 
thereof. The defendant could not refuse to meet its obligation there- 
under, the only requisite being that the indorsement of the payee be 
genuine. It could not be expected to look beyond the indorsement. 
The payee, not having charged forgery of his indorsement, the bank 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Baition) §1378. 
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recognizing his indorsement, had no alternative but to pay the check; 
it was its own obligation. 

The bank, as maker of the check, could have no interest in the 
matter save and except to meet its own obligation. It had to pay its 
check, and it was not important to it to whom it was paid. It was 
part of its obligation to pay to whom the payee shall deliver it, and 
authorize to receive the contents; it had no right to inquire whether 
the payee parted from it for a legal or an illegal consideration or no 
consideration at all. To hold otherwise, every individual giving a 
check in payment of a debt would be called up to interrogate the 
original payee to ascertain from him the consideration for which he 
parted from the ownership of the check; and this ruling is in accord- 
ance with the Negotiable Instruments Act (Act No. 64 of 1904, as 
amended). The defendant bank, according to plaintiff’s own petition, 
did more than necessary. It requested and was willing to refuse to 
honor its own check provided plaintiff would furnish security for any 
damages it may have suffered. He failed to do so, and he should not 
complain on that score. 

Now, in passing, let us take up the position of the plaintiff in his 
argument to this court that there was no consideration. In answer 
to this position, we say that it is not within the province of the 
drawer of a check to ascertain and be informed that there was a 
sufficient consideration for the transfer of a negotiable instrument 
as long as the indorsement is genuine and was not obtained through 
fraud, duress, or deceit. 

As to the score of there being a gambling loss, not prohibited in 
so far as he was concerned, we answer that the same shows that in 
reality this is a suit for the purpose of recovering that which has 
been lost and/or paid in a gambling game—the loser not averring 
that, on the part of the winner, fraud, deceit, or swindling has been 
indulged in. 

The winner, on being paid, has a right to retain the property or 
money won against the loser. Plaintiff sets out that he paid his 
gaming losses by the indorsement and delivery of defendant’s check. 

Civil Code, art. 2983 provides: “The law grants no action for 
the payment of what has been won at gaming or by a bet, except for 
games tending to promote skill in the use of arms, such as the exercise 
of the gun and foot, horse and chariot racing. And as to such 
games, the judge may reject the demand, when the sum appears 
to him excessive.” 

Article 2984 provides: “In all cases in which the law refuses 
an action to the winner, it also refuses to suffer the loser to reclaim 
what he has voluntarily paid, unless there has been, on the part of the 
winner, fraud, deceit, or swindling.” 

These articles are not repeated by the General Provisions of the 
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Uniform Negotiable Instruments Act. These articles are special 
articles dealing with gaming, and control General Statutes, such as 
the Uniform Negotiable Instruments Act, and must take precedent. 

The plaintiff’s allegation being to the effect that he paid his losses 
by the delivery of this cashier’s check, could he, by an action in this 
state, under article 2984, recover this check from the holder? It is 
our opinion that he could not do so, hence he cannot do anything 
indirectly that he could not do directly. 





Action to Test the Constitutionality of the Federal 
Deposit Insurance Law 


The first step toward testing the constitutionality of the 
Federal Deposit Insurance Law, as enacted in Title I of the 
Banking Act of 1935, comes in the form of an action against 
the Manufacturers Trust Company of New York brought 
through her attorneys, Tolins and Jacobson, by Frances L. 
Garfunkel, a stockholder, the object of which is to secure a 
ruling to the effect that the law violates certain provisions of 
the Federal Constitution and, further, to secure an injunction 
restraining the trust company from paying to the Federal 
Deposit Insurance Corporation the assessments provided for 
in the law. It is alleged in the complaint that these assess- 
ments against the defendant trust company will amount to 
more than $875,000 per year. 

The action is brought on behalf of the plaintiff and “all 
other stockholders of said Manufacturers Trust Company 
similarly situated” and, of course, does not even imply a 
criticism of the trust company or its management. The suit 
is directed, not against the trust company, but against the 
statute. 

The law is attacked upon the ground that the trust com- 
pany will be assessed upon its total deposit liabilities, whereas 
each depositor is insured to the extent of $5,000 only. The 
result is that the small bank with a large percentage of de- 
posits running under $5,000 is favored over the big bank with 
many accounts carrying large balances. 

It is further declared that the assessment is levied not 
solely for the benefit of depositors of the trust company but 
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also for the protection of the depositors in any insured bank 
which may fail; and it is further declared that the assessment 
is made against the capital, surplus and undivided profits of 
the trust company and not against the depositors, who are 
the sole beneficiaries of the law. 

The fifteenth allegation of the complaint, setting forth the 
grounds on which it will be argued that the statute is lacking 
in constitutionality, reads: 


FIFTEENTH: Upon information and belief, that the said Bank- 
ing Act of 1935, insofar as it attempts to assess said “Member 
Banks,” including this defendant, at the rate of one-twelfth of one 
per cent. per annum upon all deposits of said Banks as therein de- 
fined, and compels payment of the amount of such assessment to the 
Federal Deposit Insurance Corporation, for the benefit of individual 
depositors in Banks throughout all the States of the United States 
to the maximum extent of $5,000 in the case of each depositor and 
no more, is unconstitutional and void, in that: 

(1). It is not within the powers granted to the Congress by the 
Constitution, but is one of the powers reserved to the States respec- 
tively, under Amendment 10* to the Constitution; and the establish- 
ment of said Banking Act of 1935 is an invalid and unconstitutional 
exercise of power by the Congress ; 

(2). It is in violation of the provisions of Section 8 of Article 
I of the Constitution of the United States, which provides that all 
duties, imposts and excises shall be uniform throughout the United 
States ; 


(3. It is in violation of Amendment 5 of the Constitution; 


(4). It is in violation of Amendment 5 of the Constitution in 
taking property of the Bank and of its stockholders without due 
process of law in order to afford a guarantee fund for the protection 
of a certain specified limited class of depositors in all Banks through- 
out all the States of the United States, and in that it permits the 
taking of private property for public use without just compensation; 

(5). The amount of the assessment payable under the terms of 
the Act is chargeable to and is to be paid out of the capital, surplus 
and undivided profits of the defendant Bank, and is not made a charge 
upon the amounts due to the depositors, who alone are the recipients 


*The Tenth Amendment to the Constitution, along with the preceding nine 
amendments (sometimes referred to as the Bill of Rights) went into effect on 
December 15, 1791, and reads “the powers not delegated to the United States by 
the Constitution, nor prohibited to it by the States, are reserved to the States 
respectively, or to the people.” 
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of any benefits that might be derived from the establishment of the 
said Federal Insurance Fund; 

(6). The assessment required to be paid by the defendant Bank 
is not levied solely for the benefit of the depositors of said Bank, 
but is intended to afford an insurance fund for the purpose of making 
good losses sustained from any cause whatsoever by depositors of any 
and all other Banks throughout the State of New York, and through- 
out all of the States of the Union; 

(7). The assessment required to be paid by defendant is com- 
puted upon the average of its total deposits, whereas its depositors 
are afforded the protection of insurance under the Federal Deposit 
Insurance Corporation to the extent of only $5,000, in the case of 
each depositor of defendant. 





BANKING DECISIONS 


{n this department are published each month all of the important decisions of 
the Federal and State Courts, involving questions pertaining to 
the law of banking and negotiable instruments 


COMPANY CASHING CHECK FOR STRANGER 
PERMITTED TO COLLECT FROM DRAWER 


Texas Sporting Goods Co. v. Texas Gulf Sulphur Co., Court of Civil 
Appeals of Texas, 81 S. W. Rep. (2d) 805 


The payee of a check indorsed it in blank and mailed it to his 
bank for deposit. The check was stolen from the mails and nine 
days later it was offered to the plaintiff company by a stranger 
(who identified himself by some form of employment ecard) in pay- 
ment for a gun. The plaintiff took the check and delivered to the 
stranger the gun and the difference between the price of the gun 
and the amount of the check. It was held that since the plaintiff 
company had acted in good faith in the transaction, it was entitled 
to enforce the check against the drawer. 

There are a number of cases in which banks or others who have 
cashed checks for strangers have sustained losses. In these cases 
it usually appears that the signature of the drawer on the check in 
question is discovered to be a forgery after the check has been paid 
by the bank on which it was drawn. Ordinarily, a bank which pays 
a check, bearing a forgery of the depositor’s signature, will not 
be allowed to recover the money from the person to whom the pay- 
ment was made, provided the latter acted in good faith. The bank 
is bound to know its depositor’s signature and to reject the check 
upon presentment if the signature is not genuine. But, where it 
appears that the check was cashed for an unidentified stranger and 
the check is subsequently paid by the drawee, the latter will be 
entitled to recover the money back on the ground that the person 
cashing the check was negligent in not requiring identification. 

In this case the loss might have been avoided if the payee (L. L. 
O’Neal), instead of indorsing the check in blank, had indorsed it 
‘*for deposit to the account of L. L. O’Neal.’’ The plaintiff would 
have known immediately from the form of the indorsement that the 
stranger had no right to negotiate the check. It would seem worth- 
while to request depositors who use the mails in making their de- 
posits to indorse checks in the suggested form. 


Appeal from Wharton County Court; John Norris, Judge. 

Suit by the Texas Sporting Goods Company against the Texas Gulf 
Sulphur Company and others. From a judgment of the county court 
affirming a judgment of the justice’s court for defendants, plaintiff 
appeals. 


NOTE—PFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§568, 579. 
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Reversed and rendered. 
McFarlane & Dillard, of Houston, for appellant. 
Ingram & Ingram, of Wharton, for appellees. 


LANE, J.—On the 31st day of December, 1931, the Texas Gulf 
Sulphur Company issued a check to L. L. O’Neal, one of its employees, 
for the sum of $128.90, drawn against the Wharton Bank & Trust 
Company. Such check was delivered by the Texas Gulf Sulphur Com- 
pany, hereinafter referred to as the sulphur company, to O’Neal at 
the town of Newgulf, in Wharton county, on the 6th day of January, 
1932, six days after its issuance. Upon receiving the check, O’Neai 
indorsed the same in blank and mailed it to the Wharton Bank & Trust 
Company at Wharton, Tex., and on the same day, or the following day, 
the post office at Wharton was burglarized, and the check, among other 
mail matter, was stolen. Upon hearing of such theft, at the request of 
its employee, L. L. O’Neal, the payee in the check, the sulphur com- 
pany stopped payment of the same. On the 9th day of January, 1932, 
a man unknown to any of the officers or employees of the Texas Sport- 
ing Goods Company approached a salesman of said company for the 
purpose of purchasing a gun, which was priced to him at $28. Having 
agreed to purchase the gun, the purchaser tendered to the salesman the 
aforementioned check, together with some kind of employment card 
purporting to have been issued by the sulphur company, and in turn 
the salesman handed the same to W. B. Barnhill, vice president and 
general manager of the Texas Sporting Goods Company, who, after 
looking at the check and card, accepted the check, authorized the de- 
livery of the gun to the stranger, and paid to him the difference be- 
tween the price of the gun and the amount called for in the check. 
Upon the taking of the check by the sporting goods company it placed 
the same in the hands of the First National Bank of Houston for col- 
lection, and in a few days, not more than four, the check was forwarded 
to the Wharton Bank & Trust Company for payment. The Wharton 
Bank refused payment, as did the sulphur company and L. L. O’Neal. 

This suit was brought by the Texas Sporting Goods Company in 
the court of the justice of the peace of Wharton county against the 
Texas Gulf Sulphur Company, L. L. O’Neal, and the Wharton Bank 
& Trust Company to recover upon the check mentioned in the fore- 
going preliminary statement. 

The Texas Gulf Sulphur Company answered by a general denial, 
and specially pleaded as follows: ‘‘And for further answer herein this 
defendant now says that the alleged check or draft sued on by plaintiff, 
if the same was in fact ever issued or signed by any of the defendants 
hereto, which facts are not herein admitted by this defendant, was 
stolen from the rightful owner thereof, and payment thereon stopped, 
and that plaintiff took the same without using proper care to identify 
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the holder thereof and after maturity. Wherefore, this defendant says 
that the consideration for which said check or draft was given has 
wholly failed and this he is ready to verify, and that plaintiff is not a 
holder in due course.”’ 

Judgment was rendered in the justice’s court that the plaintiff take 
nothing by its suit and that it pay all costs of suit. 

The cause was carried to the county court of Wharton county by 
appeal. In the county court the trial was had before the court with- 
out a jury, and judgment was there rendered that plaintiff take noth- 
ing by its suit against any of the defendants and that plaintiff pay 
all costs of suit. The plaintiff has appealed to this court. 

For reversal of the judgment, appellant contends: That it is shown 
by the agreed facts found in the record upon which this cause was 
tried that the check in question was issued by the sulphur company 
to L. L. O’Neal on the 31st day of December, 1931. That it was drawn 
on the Wharton Bank & Trust Company. That, after it had been de- 
livered to O’Neal, he indorsed the same in blank at the town of New- 
gulf, deposited it in the mail addressed to Wharton Bank & Trust 
Company, at Wharton, Tex. That such check was stolen by some un- 
known person and it never reached the Wharton Bank, and the bank 
was immediately notified not to pay the check. That on the 9th day 
of January, 1932, the Texas Sporting Goods Company, for a valuable 
consideration and in due course, purchased said check from a stranger 
at Houston, some 60 miles from either Wharton or Newgulf. ‘‘That 
agents of the Texas Sporting Goods Company at the time said check 
was presented to it for purchase of a gun were not acquainted with 
L. L. O’Neal, and that said company was then without knowledge that 
the bearer of the check was not, in fact, L. L. O’Neal, and that said 
company was without notice of any fact which would put it upon notice 
that the bearer of said check was not, in fact, L. L. O’Neal.” (Italics ours.) 

That after the check was purchased by Texas Sporting Goods Com- 
pany on the 9th day of January, 1932, it, through its Houston bank, 
forwarded it to the Wharton Bank for payment, the same reaching the 
Wharton Bank on the 13th day of January, 1932. That payment of 
the check was refused. Wherefore appellant contends substantially 
that it was shown by the agreed facts that it purchased the check, a 
negotiable instrument, in due course without any notice of any fact 
which would put it upon inquiry as to whether the bearer of the check 
from whom it purchased was the true and lawful owner of said check. 
That, such being shown by said agreed facts, the trial court erred in 
rendering judgment for appellee against appellant, such judgment be- 
ing based upon fact findings of the trial judge, which are not sup- 
ported by any evidence, and which in effect are contradictory to the 
facts as agreed to by the parties to this suit. 

Appellant also contends that there was no evidence to support any 
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finding that appellant, in the purchase of the check, acted in bad faith 
or that such check was not under the facts presented for payment 
within a reasonable time. Wherefore the trial judge erred in finding 
to the contrary as a basis for the judgment rendered. 

We think under the agreed facts upon which the case was tried 
judgment should have been rendered by the trial court for appellant, 
and that judgment should be here rendered reversing the judgment of 
the trial court, and judgment rendered for appellant as prayed for. 

The conclusions above expressed are, we think, supported by the 
following authorities: Revised Civil Statutes, article 5934, § 34; article 
5935, § 56; same article, §57; article 5947, § 185; same article, § 186; 
article 5948, § 193; Ford v. Smith (Tex. Civ. App.) 274 S. W. 166; 
8 Corpus Juris, p. 796, § 1052; Austin State Commissioner of Bank- 
ing v. Wasaff (Tex. Civ. App.) 284 8. W. 694; Sheldon v. Stevens 
(Tex. Civ. App.) 41 S.W.(2d) 146; Spurlock v. Zaring (Tex. Civ. 
App.) 270 S. W. 1099. 

We quote from the authorities cited as follows: 

Article 5934, § 34: ‘‘An indorsement in blank specifies no indorsee, 
and an instrument so indorsed is payable to bearer, and may be nego- 
tiated by delivery.’’ 

Article 5935, § 56: ‘‘To constitute notice of an infirmity in the in- 
strument or defect in the title of the person negotiating the same, the 
person to whom it is negotiated must have had actual knowledge of the 
infirmity or defect, or knowledge of such facts that his action in taking 
the instrument amounted to bad faith.’’ 

Article 5935, § 57: ‘‘A holder in due course holds the instrument 
free from any defect of title of prior parties, and free from defenses 
available to prior parties among themselves, and may enforce payment 
of the instrument for the full amount thereof against all parties liable 
thereon.”’ 

Article 5947, § 185: ‘‘A check is a bill of exchange drawn on a bank 
payable on demand. Except as herein otherwise provided, the pro- 
visions of this act applicable to a bill of exchange payable on demand 
apply to a check.’’ 

By section 186 of article 5947 it is provided that, in case a check 
is not presented for payment within a reasonable time after its issue, 
the drawer thereof will be discharged from liability thereon to the 
extent, and only to the extent, of the loss, if any, caused by such un- 
reasonable delay in presenting it for payment. 

Article 5948, § 193: ‘‘In determining what is a ‘reasonable time’ or 
an ‘unreasonable time,’ regard is to be had to the nature of the in- 
strument, the usage of trade or business (if any) with respect to such 
instruments, and the facts of the particular case.’’ 

8 Corpus Juris, p. 796, § 1052: Inasmuch as a negotiable bill or 
note duly executed and delivered and payable to bearer or indorsed in 

















THE BANKING LAW JOURNAL 755 
blank passed by delivery, it is well settled that such a bill . . . is en- 
forcible by a bona fide purchaser, and he is entitled to the proceeds 
thereof, although he obtained it through one not the owner, who had 
stolen it or otherwise unlawfully obtained it, and this is the rule under 
the negotiable instrument law.’’ 

In Ford v. Smith (Tex. Civ. App.) 274 S. W. 166, it is held that 
one in possession of a note indorsed in blank is a holder thereof, within 
the meaning of uniform negotiable instrument acts. 

In Spurlock v. Zaring (Tex. Civ. App.) 270 S. W. 1099, it is held 
that the ordinary rules as to notice in the purchase of property gen- 
erally do not apply to negotiable instruments; that one may have notice 
of facts from which he could have suspected that there was an infirmity 
in the negotiable instrument, still his purchase of such instrument 
would not amount to bad faith. 

In First National Bank v. Chapman (Tex. Civ. App.) 164 S. W. 
900, at page 902, column 2, we find this recital: ‘‘We think the entire 
question is one of bad faith, and that our Supreme Court adopted this 
rule as early as the case of Greneaux v. Wheeler [6 Tex. 515]. Judge 
Hemphill said, in Weathered v. Smith, 9 Tex. [622] 625 (60 Am. Dec. 
186) : ‘The possession of the instrument, acquired in good faith in the 
usual course of trade, gives property, whether the person from whom 
it was received have title or not. This doctrine, founded on the neces- 
sity of securing the benefits accruing from the free circulation of com- 
mercial paper, had its origin in the case of Miller v. Race, 1 Burr. 452, 
in application to bank notes, and was subsequently extended to all ne- 
gotiable instruments transferable by delivery.’ Thus early in our state 
was this most salutary principle from the older commercial states and 
from England adopted; at a time, too, when its commerce was in its 
infancy. It is a rule that is now far more imperatively demanded by 
our commercial interests, which have since then grown to much greater 
proportions than they were in those days.”’ 

It is also in said case substantially stated that the rule that ‘‘notice 
of facts sufficient to put a man of ordinary prudence upon inquiry”’ 
has no application to a purchaser of a negotiable instrument for value. 

The parties had agreed to try the cause on an agreed statement of 
facts, which is copied into the record, and in such agreement it is 
stated, in effect, that the agreement was that all the facts given in evi- 
dence and all evidence adduced are incorporated in such agreement as 
set out in the agreed statement of facts which appear in the record 
and in such agreement it is, among other things, stated as follows: 
‘‘That agents of the Texas Sporting Goods Company at the time said 
check was presented to it for the purchase of the gun were not ac- 
quainted with Mr. L. L. O’Neal, and that said Company was then with- 
out knowledge that the bearer of the check was not, in fact, L. L. 
O’Neal, and that said Company was without notice of any fact which 
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would put it upon notice that the bearer of said check was not, in fact, 
L. L. O’Neal.’’ 

We think the proper judgment to be rendered in the case should 
be based upon the agreed facts and not upon the finding of facts made 
by the trial judge at the request of one of the parties, such requesting 
party not shown by the record, and such finding being contradictory in 
several essential matters to the agreed statement of facts. 

For the reason pointed out, the judgment of the trial court is re- 
versed, and judgment is here rendered for appellant against all of 
the defendants for the sum of $128.90 as sued for. 

Reversed and rendered. 


APPLICATION OF DEPOSIT TO UNMATURED 
NOTE 





Updike v. Manufacturers’ Trust Co., New York Court of Appeals, 
196 N. E. Rep. 563 





A bank, holding an unmatured note may, upon notice of an ad- 
verse change in the maker’s financial condition, apply the maker’s 
deposit toward the satisfaction of the note prior to the maker’s 
adjudication in bankruptcy, where there is an agreement to that 
effect in the maker’s financial statement. 

This transaction occurred prior to the 1927 amendment of the 
New York Debtor and Creditor Law, § 151, permitting the set-off 
of unmatured obligations. 


Action by Godfrey Updike and others, as trustees in bankruptcy 
of H. L. Stratton, Ine., against the Manufacturers’ Trust Company. 
From a judgment entered December 18, 1934, upon an order of the 
Appellate Division of the Supreme Court in the First Judicial De- 
partment, which unanimously affirmed an order of Special Term 
denying a motion by plaintiff for summary judgment for the relief 
demanded in the complaint, and which unanimously reversed an order 
of Special Term denying a cross-motion by defendant for summary 
judgment as demanded in answer and granted the motion (243 App. 
Div. 15, 275 N. Y. 8S. 716), plaintiffs appeal. 

Order and judgment affirmed. 

Appeal, by permission, from a judgment entered December 18, 
1934, upon an order of the Appellate Division of the Supreme Court 
in the First Judicial Department, which unanimously affirmed an or- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §730. 
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der of Special Term denying a motion by plaintiff for summary judg- 
ment for the relief demanded in the complaint, and which unanimously 
reversed an order of Special Term denying a cross-motion by defend- 
ant for summary judgment as demanded in the answer and granted 
the motion. The plaintiffs as trustees in bankruptcy of H. L. Strat- 
ton, Inc., brought this action to recover a credit balance of the bank- 
rupt corporation with the defendant amounting to $10,188.47. The 
defendant converted this sum to its own use prior to the adjudication 
in bankruptcy, and applied it against an unmatured note of $50,000. 
This occurred prior to the amendment of the Debtor and Creditor Law 
(Consol. Laws, c. 12, as amended by Laws 1927, ec. 697 [in effect, 
April 6, 1927], adding new section 151), permitting the set-off of un- 
matured obligations. The plaintiffs sued on three causes of action to 
set aside the alleged preference resulting from such application: The 
first under section 60b of the Bankruptcy Act (30 Stat. 544, 562, as 
amended, 11 USCA §96 (b); the second under section 67e of such 
act (11 USCA § 107 (e) and section 15 of the Stock Corporation Law 
(Consol. Laws, ec. 59); and the third under section 70a of the Bank- 
ruptey Act (11 USCA §110 (a). The defendant admitted the ap- 
plication of the funds to the part payment of the note, but denied 
that such application constituted a preferential transfer. By way of 
separate defense, upon facts as outlined in the answering affidavit, 
defendant alleged that, pursuant to its contractual right, as evidenced 
by a financial statement given by the bankrupt corporation to the de- 
fendant prior to the making of the note, it had, eleven days before 
the maturity thereof, declared the same immediately due and payable. 
This financial statement contained a provision that, if such a change 
occurred in the financial condition of the borrower as in the opinion 
of the bank inereased its risk, the borrower’s obligations to the bank 
‘‘shall,’’ at the option of the bank, ‘‘become immediately due and 
payable without notice or demand,’’ and the bank ‘‘in addition to all 
other remedies it may have is hereby given a continuing lien for the 
purposes hereof upon all of Borrower’s property, funds, and deposits’’ 
with the bank, and the bank ‘‘may apply said property, funds and 
deposits against all of Borrower’s obligations to Bank, whether such 
obligation be due or not.’’ 
The following questions were certified: 


‘‘1, Had the defendant the legal right to apply the bankrupt’s 
balances to an unmatured note prior to the adjudication in bank- 
ruptcy? 

‘‘2. Did the deposit of funds in the bankrupt’s account with the 
defendant on December 23, 1926, constitute a preferential payment? 

‘*3. Are the plaintiffs entitled to summary judgment herein?’’ 


Stewart Maurice, for appellants. 
Lester E. Denonn and Leonard G. Bisco, for respondent. 
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PER CURIAM. Order and judgment affirmed, with costs. First 
question certified answered in the affirmative, and third question cer- 
tified answered in the negative. Second question not answered as in- 
volving a possible question of fact. No opinion. 


MAKER OF NOTE LIABLE TO BANK 





Bachman v. Junkin, Supreme Court of Nebraska, 260 N. W. Rep. 813 





The defendant loaned to the cashier of a bank $1,500 which he 
had on deposit in the bank. Later, when he wanted the money 
repaid, the cashier told him to make out his note to the bank for 
$1,500, stating that he would not be required to pay the note. The 
defendant made out the note and $1,500 was credited to his ac- 
count, which he checked out in the usual course of business. When 
the bank failed, and he was called on to pay the note, he con- 
tended that it was an accommodation note given without considera- 
tion. It was held that, whatever the arrangement between the 
cashier and the defendant, the cashier had no authority to release 
the defendant from liability on the note and that the latter was 
liable. 


Action by Joe Bachman and others, as the Depositors’ Trust Com- 
mittee of the First State Bank of Bertrand, against Russell J. Junkin. 
Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

O. E. Bozarth and Cloyd E. Clark, both of Elwood, for appellant. 

Frank A. Anderson and A. W. Storms, both of Holdrege, for ap- 
pellees. 


GOOD, J.—This is an action upon a promissory note. In his 
answer defendant admitted the execution of the note, and, as.a de- 
fense, pleaded that the note was given without consideration and as 
an accommodation to the payee thereof. Under this state of the plead- 
ings, the defendant was properly required to first adduce his evidence. 
At its conclusion and on motion of the plaintiffs, the court discharged 
the jury and rendered judgment for the plaintiffs. Defendant has 
appealed. 

In his brief for reversal defendant has advanced many sound 
propositions of law, buttressed by ample authority, but, as we view 
the record, it is unnecessary to consider these questions. The only 
questions that we are called upon to determine are: Was the evidence 
sufficient to require submission of the cause to the jury? and did the 
court commit prejudicial error in excluding proffered evidence? 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §319. 
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The record discloses that on the Ist of January, 1926, defendant 
had a deposit of more than $1,500 in the First State Bank of Ber- 
trand, Nebraska. On that day Freeman Dobbin, cashier of the bank, 
borrowed from defendant $1,500 and gave to him his note for that 
amount, due in one year, and also assigned to defendant, as collateral, 
a policy of life insurance. This note was renewed in 1927, and again 
in 1928. The latter renewal was signed, not only by Freeman Dob- 
bin, but by his father, who was president of the bank. Interest upon 
this series of notes was paid from time to time to defendant, or credited 
to his account in the bank, and which he drew out. 

Hither in May or July, 1929, defendant went to the bank and in- 
formed Freeman Dobbin that he wanted repayment of the money 
which he had loaned. Dobbin informed defendant that it was not 
convenient to pay his note at that time. Thereupon an arrangement 
was made whereby defendant executed his note to the First State Bank 
of Bertrand for $1,500, and that amount was placed to his credit in 
the bank, which he checked out in the usual course of business. Some 
time later the Bertrand bank failed and certain of its assets, includ- 
ing the note of defendant, were assigned to plaintiffs, as trustees for 
the bank’s depositors. So far as the record discloses, defendant is 
still the owner and holder of the last of the series of notes executed by 
Dobbin. 

Defendant testified that when Freeman Dobbin first borrowed the 
money in 1926 he said he was borrowing it for the bank. It is not 
clear whether Freeman Dobbin was indebted to the bank and wanted 
the money to pay his obligation. In any event, the loan was made 
by defendant to Dobbin. The purpose for which Dobbin borrowed is 
immaterial. The bank was not a party to the note and could not be 
held liable thereon. It may be noted that, since the bank had the 
money of defendant in its possession as a deposit, it could gain noth- 
ing by borrowing the money from its depositor, especially where it 
would be paying the depositor a higher rate of interest than the de- 
posit would draw. 

Defendant also testified that at the time he executed the note to 
the bank Freeman Dobbin told him he would not be called upon 
to pay the note or the interest thereon. He contends that this makes 
it an accommodation note, but the record discloses that he received 
full value for the note which he signed. 

An accommodation party is one who signs the instrument as maker, 
without receiving value therefor and for the purpose of lending his 
eredit to some other person or party. Comp. St. 1929, § 62-206; 
Farmers’ Nat. Bank v. Ohman, 112 Neb. 491, 199 N. W. 802; Bliss 
v. Venner, 121 Neb. 44, 236 N. W. 147; Cozad State Bank v. Me- 
Laughlin, 128 Neb. 87, 258 N. W. 36. 

It is a rule that, unless especially empowered to do so, a bank 
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officer has no authority to release, otherwise than in due course of 
business and on payment, the makers of notes or other debtors of the 
bank. Farmers’ Nat. Bank v. Ohman, supra; Bliss v. Venner, supra; 
Cozad State Bank v. McLaughlin, supra; 3 R. C. L. 448, § 75. 


From the record it is clear that defendant received full value for 
the note in question; that he has paid no part thereof except the 
sum of $79.68, which amount was to his credit in his account at the 
time the bank closed, and this amount was credited upon the note. 
Under this state of the record, it cannot be said that the note was 
given without consideration or merely as an accommodation to the 
bank. 

The evidence before us would not have sustained a verdict in favor 
of defendant. The evidence would have sustained no other verdict 
than one for plaintiffs. It is proper for the trial court to direct a 
verdict for plaintiff where the evidence is sufficient to support his 
cause of action and is insufficient to sustain a verdict for defendant. 
Agnew v. Montgomery, 72 Neb. 9, 99 N. W. 820; Emerson-Branting- 
ham Co. v. MeNair, 94 Neb. 553, 143 N. W. 811; Morgan v. United 
Benefit Life Ins. Co., 123 Neb. 47, 241 N. W. 777. 

Defendant complains of numerous rulings of the trial court in ex- 
cluding proffered evidence as to his previous course of dealing with 
the bank and as to conversations alleged to have been had with the 
officers of the bank. The proffered evidence was not material to the 
issues. A careful examination of each of the rulings fails to disclose 
any that was prejudicial to the rights of defendant. 

It follows that the judgment should be, and is, 

Affirmed. 


DEPOSIT OF GUARDIANSHIP FUNDS NOT 
ENTITLED TO PREFERENCE ON 
FAILURE OF BANK 





State v. South Omaha State Bank, Supreme Court of Nebraska, 260 
N. W. Rep. 815 





A guardian deposited a check payable to him as guardian. 
After the proceeds were collected, the bank failed. It was held 
that the guardian was a general creditor only and not entitled to a 
preference. The fact that a guardian was a trustee did not con- 
stitute the bank a trustee also. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §147. 
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Syllabus by the Court 

1. Bank receiving for deposit to account of payee a draft drawn 
on a bank in another city, which has been duly indorsed in blank 
by payee, accepts it for collection and becomes the agent of payee 
until the draft is finally paid and the proceeds reach the bank of 
deposit. 

2. Relation of debtor and creditor is created where payee of draft 
indorses it in blank and delivers it to another bank for credit to his 
account, after such draft has been paid and the proceeds thereof have 
reached the bank of deposit. That relation is not changed by the 
fact that the draft is owned by payee as guardian, which fact is dis- 
closed to bank of deposit. 

3. ‘‘Before money in an insolvent bank may be recovered on the 
trust fund theory, claimant must show facts to prove that it was 
not simply a general deposit.’’ State v. Citizens’ Bank, 124 Neb. 717, 
248 N. W. 82. 





Proceedings by the state of Nebraska, on the relation of C. A. 
Sorensen, Attorney General, against the South Omaha State Bank, 
wherein E. H. Luikart was appointed receiver and wherein John C. 
Barrett as guardian of an incompetent intervened. From a judg- 
ment for the intervener, the receiver appeals. 

Judgment reversed, and cause remanded, with directions. 

F. C. Radke and Barlow Nye, both of Lincoln, and O’Sullivan & 
Southard, of Omaha, for appellant. 

John C. Barrett, of Omaha, pro se. 


GOOD, J.—In a proceeding for winding up the business affairs 
of the South Omaha State Bank, insolvent, John C. Barrett, as 
guardian of an incompetent, intervened and obtained an order allow- 
ing a claim with the status of, and preference as, a trust fund. From 
such order the receiver has appealed. 

August 4, 1931, intervener received for his ward a draft for 
$2,842.60, drawn on a New York bank and payable to himself as 
guardian of the incompetent. He immediately indorsed the draft as 
such guardian and delivered it to his wife, with instructions to take 
it to the bank (in which he had a personal checking account), inform 
its officers that the draft did not belong to him individually but rep- 
resented funds of his ward; that it would be a separate account; and 
that the county judge had ordered the disbursement of a part of the 
fund. Mrs. Barrett took the draft to the bank, gave this information 
to a receiving teller, and informed him that it was necessary for Mr. 
Barrett to have some of the funds immediately for payment of his 
ward’s obligations; that he was leaving the next morning to take his 
ward to Ohio and would require traveler’s checks for expense of the 
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trip. The teller informed Mrs. Barrett that the traveler’s checks could 
not be issued to Mr. Barrett until he personally came to the bank 
and signed them, and advised that it would be better to place the 
draft to the credit of Mr. Barrett in his personal account, on which 
he could draw for the claims ordered by the county judge. There- 
upon the teller took the draft, filled out a deposit slip and placed the 
draft to the credit of Mr. Barrett in his personal account. The next 
day Mr. Barrett appeared at the bank and obtained traveler’s check 
for the expense of the trip with his ward to Ohio. The checks drawn 
against this account for the ward’s debts and traveler’s check were 
seven in number and aggregated $640.43. At least one of these checks 
was not drawn until August 6, 1931. All of these checks were signed 
by Mr. Barrett in his personal capacity, from which it appears that 
Mr. Barrett was fully advised that the draft had been deposited to 
his personal account in the bank. The bank failed and was closed on 
August 14, 1931. Mr. Barrett did not return from Ohio until after 
the bank had closed. 

Mr. Barrett, as guardian, filed with the receiver a claim for the 
difference between the amount of the draft and the checks that had 
been drawn for the ward’s account, and asked that it be given the 
status of, and preference as, a trust fund. It was classified by the 
receiver as a general deposit. Thereupon this proceeding was. in- 
stituted. 

Under our collection statute (Comp. St. 1929, § 62-1802), the bank 
was acting as agent for the collection of the draft until it was ac- 
tually paid and the proceeds received by the bank. The precise date 
when the proceeds of the draft reached the South Omaha State Bank 
is not disclosed. An officer of the bank testified that the ordinary 
time to receive returns from a draft on New York was four or five 
days. In the instant case nine days had elapsed before the failure 
of the bank. Both parties to this action treated the matter as though 
the draft had been paid to the bank in the usual and ordinary course 
of business. For the purpose of this appeal, we must assume that 
the proceeds of the draft had been received by the bank prior to its 
failure. When the proceeds of the draft reached the South Omaha 
State Bank it ceased to be acting as a collection agent and held the 
money as a general deposit, and the relation of debtor and creditor 
existed between the bank and Barrett, unless there were special cir- 
cumstances which would make it a special deposit or one for a spe- 
cifie purpose. Montsdoca v. Highlands Bank & Trust Co., 85 Fla. 
158, 95 So. 666; Farmers’ Exchange Bank v. Farm & Home Savings 
& Loan Ass’n, 332 Mo. 1041, 61 S.W.(2d) 717. 

Mrs. Barrett testified: ‘‘I presented this draft to him (Felix 
Melonis, a receiving teller) and he read it over three or four times, 
about John C. Barrett, Guardian and Minerva May McConnell, In- 
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competent; and I said, ‘Remember, Felix, this is not our own money, 
it shall be in a separate account, then when we return from our trip 
John (Mr. Barrett) is to take it up with Judge Crawford and see 
where to put the money.’ ”’ 

We think from this testimony it is clear that it was Barrett’s in- 
tention to have the draft deposited in the bank to a separate account 
from his personal account. There is nothing in the evidence from 
which we can infer that the draft was left with the bank solely for 
the purpose of collection; nor that it was left as a special deposit or 
a deposit for a specific purpose. 

Intervener seems to contend that because the money was held by 
him in trust, as guardian, it was likewise held by the bank, as trustee, 
but this does not follow. An administrator, executor or guardian oc- 
cupies a fiduciary relationship, but such persons are permitted to de- 
posit trust funds in a bank, and, when they are so deposited, the 
guardian or administrator is liable as a trustee. It does not follow, 
however, that the bank is acting as trustee for the guardian. The 
guardian or administrator is liable for funds lost when deposited 
in a bank only where he has been guilty of negligence in selecting the 
depository bank. Bank of Crab Orchard v. Myers, 120 Neb. 84, 231 
N. W. 518; Officer v. Officer, 120 Iowa, 389, 94 N. W. 947, 98 Am. 
St. Rep. 365. In the latter case it was held: 


‘“Where an executor deposits trust funds with a bank, which are 
subject to check, there being no agreement to return the identical 
deposit or to apply the same to any specific purpose, the deposit is a 
general one. 

‘Where an executor makes a general deposit of trust funds in a 
solvent bank, neither he nor the cestui que trust, in case of a failure 
of the bank, has any preference over other creditors, though the bank 
knew the character of the deposit.’’ 


In State v. South Omaha State Bank, 126 Neb. 46, 252 N. W. 476, 
it was held that the burden of proof, by fair and satisfactory evi- 
dence, that money in the bank is a trust fund rests on the person 
asserting the trust. In State v. Citizens’ Bank, 124 Neb. 717, 248 
N. W. 82, it was held: ‘‘Before money in an insolvent bank may be 
recovered on the trust fund theory, claimant must show facts to 
prove that it was not simply a general deposit.’’ In Price v. Her- 
reid, 210 Wis. 422, 245 N. W. 689, it was held: ‘‘Deposit made in 
bank is presumtively general deposit.’’ 

We find nothing in the record that would warrant the court in 
holding that the deposit of the draft was other than a general deposit. 
There is nothing to show that it was a special deposit, or that it was 
made for a specific purpose. 

Intervener cites and relies upon the following cases: Capital Nat. 
Bank v. Coldwater Nat. Bank, 49 Neb. 786, 69 N. W. 115, 59 Am. 
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St. Rep. 572; State v. Bank of Commerce, 61 Neb. 181, 85 N. W. 43, 
52 L. R. A. 858; Anheuser-Busch Brewing Ass’n v. Morris, 36 Neb. 
31, 53 N. W. 1037; State v. State Bank of Touhy, 122 Neb. 582, 240 
N. W. 925. We think that a careful analysis of the opinions in these 
cases discloses that they are not in point. 

In Capital Nat. Bank v. Coldwater Nat. Bank, supra, the bank 
received a note for collection which the makers paid. The bank failed 
to remit to the owners. On the bank’s failure, it was held, the bank, 
being merely a collection agent, held the fund in trust. In State v. 
Bank of Commerce, supra, a draft was delivered to the bank for 
collection only. Without the knowledge of the owner, the bank opened 
up an account and placed the draft to the credit of the owner. It 
was held in that case that, on failure of the bank, the owner was en- 
titled to claim it as a trust. Anheuser-Busch Brewing Ass’n v. Mor- 
ris, supra, presents a similar situation. In State v. State Bank of 
Touhy, supra, the bank received a check, the proceeds to be remitted 
to a particular person to pay a specified obligation. The bank failed 
to perform its duty. It was held that the check was received for a 
specific purpose and that the bank had no authority to treat it as a 
deposit. A like ruling was made in State v. Farmers’ State Bank, 
121 Neb. 532, 237 N. W. 857, 82 A. L. R. 7. 

Intervener also cites and relies on State v. American State Bank, 
126 Neb. 34, 252 N. W. 460. In that case the cashier of the bank 
was appointed by the district court as a trustee, and the court or. 
dered the trustee to deposit money in the bank, of which he was 
eashier, for a specific purpose, to be paid out in instalments at cer- 
tain specified times. It was therein held that the deposit was made 
for a specific purpose; that the bank accepted it, and, on its failure, 
the fund could be claimed as a trust. We are of the opinion that 
the court went to the extreme limit in that case in sustaining the 
claim of the deposit as a trust fund. While the cashier was, no doubt, 
liable as a trustee, we are now inclined to the view that it is very 
doubtful whether the court did not exceed the limits of propriety in 
holding that the bank was also a trustee. But we find nothing in the 
record in the instant case that would warrant the court in holding 
that the South Omaha State Bank held the fund, representing the 
proceeds of the draft, as a trust after it had performed the duty of 
acting as a collection agent. This transaction clearly indicates that 
it was the intention of the parties to create a deposit, and the rela- 
tion of debtor and creditor existed as soon as the proceeds of the draft 
had been collected and received by the South Omaha State Bank. 

We think the trial court erred in holding that intervener was en- 
titled to a preference as a trustee. His claim was entitled to the 
status of a general deposit and the preference that the statute accords 
to unsecured deposits. 
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The judgment of the district court is reversed and the cause re- 
manded for further proceedings in accordance with this opinion. 
Reversed. 


INVESTMENT BY TRUSTEE IN MORTGAGE 
PARTICIPATION CERTIFICATE 
IMPROPER 





In re Jones’ Estate, New York Surrogate’s Court, 280 N. Y. Supp. 521 





It is contrary to public policy for a bank, acting as trustee 
under a will to invest funds of the estate in a participation cer- 
tificate issued by it on a mortgage held by it in its individual 
capacity on land owned by an affiliate. The trustee here was sur- 
charged with the amount of the certificate, $8,000, with interest 
from the date of the investment. 

Under § 188, subdivision 7, of the New York Banking Law, 
prompt notice to the beneficiary of a trust is one of the elements 
| necessary to create a legal mortgage participation certificate. 

A trustee’s annual deduction of commissions without rendering 
an annual statement of receipts and disbursements to the bene- 
— is improper under § 285 of the New York Surrogate’s Court 

ct. 


Proceeding on accounting of the receiver of the First National 
Bank & Trust Company of Yonkers as testamentary trustee of the 
estate of Ellen Major Jones, deceased. 

Decree in accordance with opinion. 

Benjamin W. Moore, of Yonkers, for receiver. 

Serugham & Arbuckle, of Yonkers (W. Chantler Arbuckle, of 
Yonkers, of counsel), for Sherman Rockwell Clark, objectant, and 
another. 

George H. Beckwith, of Yonkers, special guardian. 


SLATER, S.—The First National Bank & Trust Company of 
Yonkers, in liquidation, was the successor to the First National Bank 
of Yonkers which was named in the decedent’s will as trustee of a 
certain trust.. The First National Bank of Yonkers qualified on or 
about June 8, 1929, and continued to act as such trustee until Sep- 
tember 30, 1929, at which time it was succeeded by merger with the 
accountant trustee. 

Objections to the account were filed by Sherman Rockwell Clark, 
the adult life beneficiary, as well as by the special guardian for the 
infant remainderman. 





NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§469, 459. 





766 THE BANKING LAW JOURNAL 


These objectants allege: 


1. That on June 16, 1930, the trustee invested in a mortgage 
participation certificate in the sum of $8,000 issued by it in a mort- 
gage which it held in its individual capacity upon the land of one 
of its affiliates, and that the said investment was unlawful, imprudent, 
and an improper investment for trust funds. 

2. That the trustee did not ‘‘promptly notify’’ the adult life 
beneficiary that such investment had been made. 

3. That the amount of the commissions on principal and income 
claimed by the trustee is in excess of the amount allowed by law. 

The Central National Bank of Yonkers, as substituted trustee, 
filed objections to the account, stating that the values given in sched- 
ule C of the account for the securities, shown to be on hand but 
which were delivered to the substituted trustee, did not actually rep- 
resent the present market value of such securities which is the only 
value at which such securities should be charged to the substituted 
trustee. 

The parties have stipulated to the facts. 

The foundation mortgage was made by the Esemes Realty Corpora- 
tion to the First National Bank of Yonkers, the predecessor of the 
accountant trustee, on July 25, 1928. The property covered by the 
mortgage is situate in the city of Yonkers. The principal of the 
mortgage was past due at the time the certificate was issued and the 
mortgage was not extended. The improvements on the property con- 
sist of a one story brick building occupied at one time as a garage. 
On October 18, 1928, the property was conveyed to the Yonkers Se- 
eurities Corporation. On January 24, 1930, a second mortgage on the 
property was assigned to the Yonkers Safe Deposit Company. The 
participation was made on June 16, 1930, at which date the property 
was owned by the Yonkers Securities Corporation. The first mort- 
gage (of which the $8,000 participation forms a part) was held by 
the First National Bank & Trust Company, the trustee, and the 
second mortgage was held by the Yonkers Safe Deposit Company. 

It appears from the stipulation that Leslie R. Palmer was presi- 
dent of all three corporations. Arthur Snodgrass was vice president 
of all three corporations, and William J. Bright was cashier and trust 
officer of the trust company and secretary of the other two corpora- 
tions. The same three men were directors of the Yonkers Securities 
Corporation and three of the five directors of the Yonkers Safe De- 
posit Company. These three men and the principal officers of the 
bank owned the controlling stock interest of the trust company. The 
trust company owned 995 shares of 1,000 issued shares of the Yonkers 
Safe Deposit Company and the five directors each held 1 share, in 
all 5 shares being held by the same three men and two other officers 
of the bank. The Yonkers Securities Corporation was in turn owned 
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by the Yonkers Safe Deposit Company and the stockholders of the 
bank. These affiliates or subsidiary corporations never had officers 
or clerks separate from those of the bank and operated as part of the 
bank itself. The safe deposit company operated vaults in the main 
office of the trust company. It would appear that the securities cor- 
poration and the safe deposit company were more than affiliates of 
the bank. They were used as departments of the bank itself. The 
ownership and the control of the mortgaged property in question 
were in the hands of the same individuals through the medium of 
corporations all in the interest of the accountant trustee. Impartial 
judgment, action, or discretion with respect to the trust estate was 
impossible. A situation of inconsistent fidelity on the part of the 
trustee is created as it may be influenced by the duality of control 
and loyalty. 

This is a case where we may lift the corporate veil, disregard the 
corporate entity, and squarely raise the question as to the extent of 
the liability of the trustee, sweep away the act of legerdemain, and 
impose the concepts of justice and equity. We are confronted with 
the condition of a trustee dealing with itself, buying for the trust 
estate part of its own mortgage upon its own property. This con- 
travenes public policy and the law of the state. Matter of Peck’s 
Estate, 152 Mise. 315, 273 N. Y. S. 552, and cases cited, an opinion 
by this court. 

After October, 1928, the property was not self-sustaining as dis- 
closed by the stipulation. The allocation of participation certificates 
in such a mortgage was imprudently and negligently made. Durant 
v. Crowley, 197 App. Div. 540, 189 N. Y. S. 385, affirmed 234 N. Y. 
581, 1388 N. E. 455. It is required of a trustee with regard to a 
trust fund that it should exercise such diligence and prudence in 
the care and management of such funds as in general prudent men 
of discretion and intelligence employ in the handling of their own 
like affairs. This principle was stated in King v. Talbot, 40 N. Y. 
76, 85, many years ago and it still holds in New York state. 

Upon these grounds, the participation certificate is held to be the 
property of the trustee and the trustee is surcharged in the sum of 
$8,000, with interest from the date of the participation agreement, 
less the income therefrom which has been paid to the life beneficiary. 

With regard to the failure to give ‘‘prompt notice’’ of the mak- 
ing of the mortgage participation certificate to the adult life bene- 
ficiary as required by section 188, subdivision 7, of the Banking Law, 
the accountant trustee offered no evidence of giving the notice re- 
quired. The life beneficiary testified that he never received notice. 
This court, in Matter of Peene’s Estate, 155 Mise. 155, 279 N. Y. 
S. 131, on a similar lack of prompt notice, decided that prompt notice 
was one of the elements required by the law to create a legal mort- 
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gage participation certificate. This additional ground sustains the 
surcharge in the amount of $8,000. 

A letter from the bank, dated May 16, 1930, to Messrs. Scrugham 
& Arbuckle, attorneys for the estate of Ellen Major Jones, deceased, 
in the final account of proceedings, and the reply thereto dated May 
17, 1930, has no binding force upon the life beneficiary. There is in 
evidence a disclaimer on the part of the attorneys and the life tenant 
that Messrs. Scrugham & Arbuckle represented the life beneficary in 
any way, shape, or manner after the decree of this court on August 8, 
1929, in the final account of proceedings. 

It is contended that the accounting trustee is not entitled to com- 
missions for receiving or paying out either principal or income of 
the trust fund. In cases involving bank trustees in liqiudation, on 
the question of commissions on corpus, this court has decided not to 
allow full commissions. Matter of Borland, Feb. 7, 1935, and other 
eases. The purpose of commissions is to receive pay for duties fully 
discharged. In re Mason, 98 N. Y. 527, 536. The computation of 
full commissions is as follows: 


Principal 
For Receiving: 
Schedule ‘‘A”’ $30,000 00 


$2,000 at 5% 100 00 
Te 500 00 
8,000 at 13% 120 00 


$720 00 
4 of 72000 $360 00 
For Paying: 
Schedule ‘‘B-4’’ 


$4.50 at 5% 
11 


$360 11 


For Receiving and Paying $7,840 73 
$7,840.73 at 14% $117 61 $117 61 


Full commissions are not allowed. In the exercise of the powers of 
discretion vested in me, I will make an allowance in the sum of 
$180.06 as and for the services of the trustee with regard to principal 


of the corpus. 
The trustee annually deducted commissions on income amounting 
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to $377 without rendering an annual statement of receipts and dis- 
bursements of income to the life beneficiary. The process of remitting 
checks, less commissions, is violative of section 285 of the Surrogate’s 
Court Act. The trustee has overpaid itself in the sum of $259.39. 
The accounting trustee is surcharged in the amount of $259.39 in 
favor of the life beneficiary, Sherman Rockwell Clark. 

The special guardian has claimed that the trustee should be sur- 
charged in the sum of $496.82, representing accrued interest on the 
securities delivered to it which was part of the principal of the trust 
and which it paid out as income. This payment of corpus as income 
has depleted the trust fund by such an amount. 

The life beneficiary has received this amount and it must be re- 
funded by him to the substituted trustee. Proportionate deductions 
may be made out of income upon agreement between the substituted 
trustee and the life beneficiary. 

The Central National Bank, as substituted trustee, upon the re- 
ceipt of all the securities in the trust will advise the court so that the 
court may fix upon the value of the assets in their hands for future 
accountings. 

Submit decree in accordance herewith. 


COLLECTING INTEREST IN ADVANCE MAKES 
INSTALLMENT NOTE USURIOUS 


Koven v. Kline, New York Supreme Court, Appellate Division, 208 
N. Y. Supp. 814 


In New York the collection of interest in advance at the high- 
est legal rate (6%), at least on short term loans, is sanctioned. 
The deduction of 6% interest in advance for one year on a loan, 
which is to be repaid in fifty weekly installments, however, ren- 
ders the loan usurious. 


Action by Abraham Koven, as receiver of the Claremont Finance 
Corporation, against Samuel E. Kline, impleaded, ete. Judgment in 
favor of plaintiff for $744.19 was affirmed by the Appellate Term, and 
defendant appeals. 

Reversed and complaint dismissed. 

J. Baruch Sussman, of New York City, for appellant. 

Charles L. Raskin, of New York City, for respondent. 

McAVOY, J.—The appellant applied for and obtained from the 
corporation of which the respondent is receiver a loan of $1,000, to 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1472. 





770 THE BANKING LAW JOURNAL 


be repaid in fifty weekly installments of $20 each. The appellant in- 
sists that he was compelled to pay a bonus of $100 in connection with 
this loan, but the record establishes that the $100 was the considera- 
tion for the legitimate transfer to him of ten shares of stock of the 
corporation. When the loan was made, the appellant received checks 
totaling $1,000; he paid to the corporation an investigation fee, $60 
in cash as discount of 6 per cent. interest in advance for one year, 
and delivered his demand note for $1,000 indorsed by his codefendants ; 
thereafter he made installment payments totaling $410, and, upon de- 
fault in further payment, this action was brought. 

The summons in the Municipal Court bore the indorsement, ‘‘Bal- 
ance due on a promissory note.’’ The defendants appeared and in- 
terposed an answer consisting of a general denial and the defense of 
usury. At the trial plaintiff was permitted to amend the indorsement 
on the summons to include the counts of money loaned and money 
had and received; defendant was permitted to add as a defense viola- 
tion of the Banking Law. Judgment was awarded solely against the 
appellant. 

No judgment was awarded against the indorsers on the note. It 
may be assumed, therefore, that the award was on the second and 
third causes of action. This assumption disposes of the appellant’s 
contention that there may be no recovery because of the violation by 
the corporation of section 140 of the Banking Law. Such a violation 
would render the note void, but there could be a recovery for money 
loaned or money had and received. Tracy v. Talmage, 14 N. Y. 162, 
67 Am. Dec. 132; Pratt v. Short, 79 N. Y. 487, 35 Am. Rep. 531. 

There remains, however, the question as to whether the transac- 
tion was tainted by usury. The collection of legal rate interest in 
advance has long been judicially sanctioned. But here the loan was 
to be repaid within fifty weeks and the lender exacted interest on 
the principal for a fifty-two-week period. Not only that, the lender 
required repayment in weekly installments. Computed on installment 
payments, interest on the principal for the period in question would 
amount to $29.42. The appellant paid $60 interest in advance, which 
is, actually, a charge of 12} per cent. 

Our attention has not been called to any decision in this state 
passing on the question. Text-writers and decisions in other juris- 
dictions have stamped as usurious transactions providing for the de- 
duction of interest in advance and requiring repayment of the prin- 
cipal in periodical installments. A somewhat similar transaction was 
considered by the Appellate Term in this department, in Great East- 
ern Credit Union v. Cooper, 120 Mise. 79, 197 N. Y. S. 785, the 
opinion of Mr. Justice (now Judge) Lehman pointed out, however, 
that the general statutes concerning usury do not apply to a credit 





THE BANKING LAW JOURNAL 771 


union organized under the Banking Law. The lender here was a 
corporation organized under the Stock Corporation Law. 

We are mindful of the fact that organizations authorized by spe- 
cial statutory provision may collect more than 6 per cent. interest, 
but the facts disclosed here fail to establish that the lender had such 
authority. 

The transaction here involved was violative of the general usury 
laws and there may be no recovery thereon. 

The determination of the Appellate Term and the judgment of 
the Municipal Court should be reversed, and the complaint dismissed, 
with costs to the appellant in all courts. 

Determination appealed from and judgment of the Municipal 
Court reversed and complaint dismissed with costs to the appellant 
in all courts. Order filed. All concur. 


WOMAN LIABLE ON NOTES SIGNED WITHOUT 
INVESTIGATION 


Reinschmidt v. Hirsch, Supreme Court of North Dakota, 259 N. W. 
Rep. 920 


A woman signed notes at the request of her son who was cashier 
of a bank. The son wanted the notes so as to substitute them for 
other notes held by the bank and made by corporations in which 
he was interested. The latter notes had been objected to by the 
banking department and the bank was in failing circumstances at 
the time. When the woman was later sued on the notes it was 
held that she could not defend on the ground that she did not 
read the notes and did not know what she was signing, or that she 
had received no consideration. Having been willing to sign what- 
ever the son wished her to sign and to lend him her credit she was 
held liable on the notes. 


Action by Martin Reinschmidt and others, as trustees in charge of 
the Farmers’ & Merchants’ State Bank of Tripp, South Dakota, for 
the purpose of liquidation, against Margaret Hirsch. Judgment for 
plaintiffs, and defendant appeals. 

Affirmed. 

Orvis & French, of Yankton, for appellant. 

Hitchcock & Sickel, of Mitchell, and Stanton L. Clark, of Tripp, 
for respondents. 


CAMPBELL, J.—Plaintiffs, as trustees in charge of the liquida- 
tion of certain assets of the defunct Farmers’ & Merchants’ State 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §42. 
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Bank, Tripp, 8. D., are substituted in lieu of the state superintendent 
of banks in the present action which was brought against the defend- 
ant to recover upon three certain promissory notes payable to the 
order of the bank, signed by the defendant, in the principal sums of 
$5,000, $1,000, and $500, bearing date respectively March 30, 1930, 
March 1, 1930, and March 14, 1930, all past due. Defendant ad- 
mitted the execution of the notes, but pleaded, by way of defense, 
that she received no consideration for them, and that they were ob- 
tained from her on March 25, 1930, by the false and fraudulent rep- 
resentations of her son Ray T. Hirsch, who was at said time the cashier 
of the payee bank. 

The issues thus joined were tried to the court without a jury. 
Findings, conclusions, and judgment were in favor of plaintiffs upon 
all the issues, from which judgment, and from a denial of her motion 
for new trial, defendant has now appealed. 


The only question presented by the appeal is whether or not the 
evidence sufficiently supports the findings. To set forth the facts in 
detail would not be particularly helpful. The general picture is about 
as follows: Ray T. Hirsch was cashier and active managing officer 
of the Farmers’ & Merchants’ State Bank of Tripp. He was also 
operating a grain elevator under the trade-name of Hirsch Grain Com- 
pany, and was engaged in the gas and oil business under the trade- 
name of John Hancock Oil Company. As the owner of the grain 
business, Ray Hirsch was indebted to the bank in the sum of $5,000, 
represented by a note signed by the Hirsch Grain Company, and as 
the owner of the oil business he was indebted to the bank in the sum 
of $2,500, represented by a note signed by the John Hancock Oil 
Company. In March, 1930, the bank was in failing circumstances 
and on March 25th its affairs were in such condition that representa- 
tives of the state banking department advised Hirsch to call a meet- 
ing of his board of directors and close the bank as insolvent. On that 
day the department employees also called particularly to the attention 
of Hirsch his own indebtedness of $7,500 to the bank, being the $5,000 
he had borrowed for the grain business and the $2,500 he had bor- 
rowed for the oil business; and they pointed out to Hirsch that it 
would make a pretty bad situation if the bank closed for liquidation 
with these notes, which were really his, among its assets. Thereupon 
Hirsch prepared the three notes here sued upon (together with a 
fourth note for $1,000 not involved in the present action), which 
four notes were equivalent in aggregate amount to his own indebted- 
ness to the bank, and drove to the nearby town of Freeman, where 
his mother was visiting at the home of her daughter. He presented 
the notes to his mother and asked her to sign them, which she did. 
According to her version of the transaction, she did not read or ex- 
amine the documents presented to her; did not, in fact, know that 
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they were promissory notes, or what they were, and made no in- 
vestigation and asked no questions. She says that her son presented 
the papers and said he wanted her to sign them so that he would not 
lose his elevator, and she signed. Ray Hirsch thereafter returned 
to Tripp and substituted the notes signed by his mother for the ob- 
ligations of the grain company and the oil company, and on March 28, 
1930, the bank was closed for liquidation. It is doubtless true that 
appellant did not know exactly what she was signing or just what use 
her son intended to make of the documents. We cannot escape the 
conclusion, however, that she was entirely willing to sign whatever her 
son wished her to sign and to lend him her credit for whatever use 
he might desire to make of it, and, being in that frame of mind, she 
made neither investigation nor inquiry. So far as the bank was con- 
cerned, it became the holder of appellant’s notes for value. The trial 
court specifically found that the notes were executed by appellant for 
the purpose of lending her credit to her son. We are unable to say 
that the evidence preponderates against that finding, and we think the 
trial court was entirely justified in refusing to find that appellant’s 
signature to the notes was fraudulently procured. 

We are therefore of the opinion that the judgment and order ap- 
pealed from must be, and they are, affirmed. 

All the Judges concur. 


INVESTMENT OF GUARDIANSHIP FUNDS IN 
CERTIFICATE OF DEPOSIT 
Hart v. Kirksville Savings Bank, Kansas City Court of Appeals, Mo., 
82 S. W. Rep. (2d) 612 


It is unlawful for a guardian to purchase with guardianship 
funds an unsecured certificate of deposit. And where the bank 
knows that the money invested in the certificate represents guardian- 
ship funds, the guardian will be entitled to a preference over other 
creditors on the failure of the bank. 


‘‘Not to be published in State Reports.’’ 

Action by James W. Hart, guardian and curator of Ada Reed, 
against the Kirksville Savings Bank, O. H. Moberly, Commissioner 
of Finance, and John C. De Witt, Special Deputy Commissioner in 
charge of assets of such bank in liquidation. From a judgment for 
plaintiff, the defendants appeal. 

Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§561-564. 
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E. M. Jayne, of Kirksville, for appellants. 


Charles E. Murrell, Jr., of Kirksville, for respondent. 


TRIMBLE, J.—The state commissioner of finance and his special 
deputy in charge of the assets and affairs of the Kirksville Savings 
Bank now in process of liquidation appeal from a judgment of the 
circuit court, classifying as preferred a claim amounting, with in- 
terest, to $803.29, filed by James W. Hart as guardian and curator 
of the estate of Ada Reed, an incompetent, based on a certificate of 
time deposit of $800 belonging to said ward, dated December 30, 
1932, due in 6, 9, or 12 months after date, with interest ‘‘to maturity 
only’’ at 4 per cent. on return of the certificate properly indorsed. 
‘“No interest after 12 months unless renewed.’’ The judgment classify- 
ing the claim as preferred was rendered May 22, 1934, from which, as 
stated, defendants duly took an appeal which was returnable to the 
April call of the March term, 1935, of this court. 

The case was tried upon an amended petition which shows that 
James W. Hart became, on May 21, 1930, and is now, the guardian 
and curator of the person and estate of Ada Reed, incompetent and 
an insane person; that on December 30, 1932, said guardian and 
curator deposited in the Kirksville Savings Bank and lent to it on 
the time deposit heretofore described $800 of the money of said ward’s 
estate, a trust fund in said guardian’s hands, the Kirksville Savings 
Bank, its officers and agents, knowing the facts, and that said money 
was on that account a trust fund, and that the money so deposited 
and lent was not secured by first mortgage or real estate or any other 
lawful security, and therefore the loan was contrary to law and not 
a lawful loan; that on February 6, 1933, the said bank went into, 
and still is in, the commissioner’s hands for the purpose of liquida- 
tion; that thereupon in due time, and within the period required by 
law, there was filed with the commissioner a duly verified claim for 
the money based on the certificate of time deposit, but the commis- 
sioner, through his deputy, allowed the same as a common claim; that 
the period for filing claims against said bank has ended more than 
60 days before the filing of the original petition for the allowance 
of the claim herein sought, and an amended petition was filed on 
March 17, 1934, asking that the claim be allowed as a preferred one. 

Defendants at once filed a demurrer to said amended petition 
based upon certain matters as to an alleged defect of parties and as 
to the proper party to sue, and also that said petition ‘‘does not 
state facts sufficient to constitute a cause of action.’’ 

Said demurrer was by the court overruled May 22, 1934, and 
thereupon defendants filed answer consisting first of a general denial, 
and then setting up: 

(1) That the assets of the bank are, and will be, insufficient to 
pay the claims against said bank, and the stockholders will receive 
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nothing for their stock, and in fact the directors of said bank will 
suffer a loss by reason of the insufficiency of the assets to pay the 
deposits, and, if the claim sued upon be classified as a preferred claim, 
it will tend to reduce the amount of dividend that the general creditors 
will receive, and that in equity and good conscience the guardian 
and curator should be made to suffer any loss that might be sustained 
by his ward before the creditors of the bank should be made to suffer 
any loss. 

(2) That said guardian and curator is solvent and amply able to 
reimburse his ward’s estate for any loss that may be sustained. 

(83) That said guardian and curator has on file a good and sufficient 
bond as such, with surety thereon, sufficient to save the estate of his 
ward harmless from any loss by reason of his conduct as such guardian. 

(4) That, after the closing of the Kirksville Savings Bank and after 
full knowledge of all the facts set up in the petition, plaintiff filed claim 
with the commissioner on account of the time certificate mentioned, and 
also made claim for, and was allowed, interest upon said time certificate, 
and this, the answer asserts, was and is a ratification of the transaction, 
and defendants pleaded such facts and ratification as an estoppel of the 
guardian’s right to have the claim preferred. 

(5) That the probate court, prior to the making of the deposit and 
acceptance of the time certificate, had given the guardian its consent to 
thus place the funds of his ward. Wherefore defendants prayed the 
dismissal of the petition for preferred claim, and that it be classified 
as a common claim. 

The reply was a general denial. 

Thereupon the case was tried, it being admitted that James W. Hart 
was the guardian and his ward in the condition alleged; that the 
guardian placed $800 of his ward’s estate on time deposit in the bank, 
and on the date, as stated, the certificate of time deposit stating that 
the deposit is ‘‘not subject to check’’; no security was given guardian 
for the payment of said time certificate; that guardian filed claim on 
May 13, 1933, for $800 principal and $3.29 interest. Claim was ap- 
proved as a common claim, but the classification as a preferred claim 
was rejected. It was admitted that there are sufficient funds to pay 
the claim if allowed as a preferred claim; that, at the time the guardian 
placed the money of said ward in the bank, the cashier of the bank, 
Mr. Howell, issued and signed the time certificate of deposit involved 
herein; that a solvent bond in excess of the $800 involved herein was 
given and approved by the probate court, was filed therein by guardian 
at the time he was appointed, and that said guardian is now under said 
solvent bond. Defendants offered in evidence the original petition 
filed in the circuit court for the allowance of the claim as preferred; 
defendants’ avowed purpose being to show that the petition, as originally 
filed, showed that the guardian was the petitioner, and not Ada Reed, 
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his ward. The objection to the introduction of the original petition 
was overruled. No exception was saved, and, in addition to this, we 
think that the petition shows on its face that the guardian was the 
petitioner for and on behalf of said ward, in accordance with the claim 
made and filed with the commissioner, and that the point sought to be 
made by the introduction of the original petition was immaterial and 
not relevant to the issues made by the pleadings. 

It was further admitted that the assets of the bank in liquidation 
will be insufficient to pay the depositors in full, and that, in the liquida- 
tion of the bank, the stockholders will receive nothing. Also it was 
admitted that the time deposit made on December 30 was a renewal of 
a prior time certificate of deposit, in the same form and manner, and 
with the same authority, if any, as the one in question and sued on. 

Guardian’s second annual settlement was introduced, showing a 
balance due ward’s estate of $907.29, filed and approved August 29, 
1932. 

Defendants make the point that the title to money passes by de- 
livery, and hence the theory that a bank receiving an illegal deposit 
becomes a trustee of that particular money is based on a fiction that 
the bank never acquired title to that particular money; that such 
fiction is indulged in to prevent what would otherwise amount to an 
injustice and result in inequity. Paul v. Draper, 158 Mo. 197, 59 
S. W. 77, 81 Am. St. Rep. 296, is cited in support of defendants’ con- 
tention as applied to the facts in the case at bar. But that case differs 
from the one at bar, in that it was a general deposit and not one turned 
into a special contract by the certificate of time deposit, which the 
bank was bound to know was not authorized by law. It is claimed 
that the mere designation of the one to whom the time deposit was 
issued as ‘‘Jas. W. Hart, Gdn. & Cur. of Ada Reed’’ is not sufficient 
to show that the bank and its issuing officer knew that the money 
concerning which they were contracting was the ward’s property. 
If such designation did not show that, then what office would such 
words perform or fulfill? There is no evidence in the record to show 
that they performed any other office, nor any evidence denying that 
the bank, or its issuing officer, knew whose money it was. And to 
refuse the preference sought would, in effect, allow the bank, and those 
claiming under it, to profit by the bank’s unlawful act. As we under- 
stand it, the case for preference is on all four with Round Prairie Bank, 
ete., v. Downey (Mo. App.) 64 8. W. (2d) 701, which upheld the right 
to the preference, and is also supported by the authorities therein cited. 

As above stated, the bank and also its operating authorities, dealing 
with a guardian and curator, are bound to know the statutory duties 
and rules governing him; and, when a contract is made with him 
which is not authorized by law, it cannot be ratified by the guardian 
or authorized by an order of the probate court. Johnson, Gdn., v. 
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Payne & Williams Bank, 56 Mo. App. 257, 264; Porterfield v. Farmers’ 
Exchange Bank, 327 Mo. 640, 37 S. W. (2d) 936, 942, 82 A. L. R. 22. 

The fact that the guardian, in the case at bar, has given a solvent 
bond, or that he is one of the parties who entered into the unlawful 
contract, can afford no defense to the bank or its other creditors. The 
bank was not entitled to the deposit belonging to the ward, and when, 
under the order of the trial court, it is required to pay it back, neither 
the bank nor its other creditors nor the bank’s stockholders will lose 
anything to which they are, or would be, otherwise rightfully entitled. 
To hold that the loss to the ward’s estate must be recovered out of the 
guardian’s sureties on his bond would result in the obligor and his 
sureties paying for something they never profited by, and leave the 
bank or its other creditors, and perhaps its stockholders, to profit by 
something to which they never had any lawful right. 

The fact that because, in the presentation of the appeal to this court,. 
the ward is named as the plaintiff or petitioner in the name or style 
of the case, cannot possibly make any difference or be of any moment. 

The ward cannot act for herself, but can only act by and through 
her guardian, and the record shows that this is what was done. To 
recover the ward’s loss from the guardian and his sureties for entering 
into a contract which neither he nor the bank could lawfully make 
would leave the bank profiting by the money thus obtained and to 
which neither it nor its creditors had any right, and recover from the 
other party to the contract who got nothing. 

The judgment should be, and is, affirmed. 


COMPENSATION OF TRUST COMPANY AS 
TRUSTEE 


In re Lanier’s Estate, New York Surrogate’s Court, 280 N. Y. Supp. 
530 


A will named the testator’s son as sole trustee. Upon the son’s 
death the court appointed an individual and a trust company as 
successor trustees. Under § 188, subdivision 2 of the New York 
Banking Law, it was held that trustees were entitled only to one 
full commission between them. 


In the matter of the estate of James F. D. Lanier, deceased, whose 
will named his son as trustee of a testamentary trust. Account of 
proceedings of successor trustees appointed by the court after the 
original trustee’s death. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §459. 
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Decision in accordance with opinion. 

Appleton, Rice & Perrin, of New York City, for petitioner Central 
Hanover Bank & Trust Co. 

Thomas J. Curran, of New York City, for Estate of Richard M. 
Coleman and Wm. Worthy Coleman. 

Frederick W. McGowan, of New York City, for National Surety 
Corporation. 

Edward F. Keenan, of New York City, for superintendent of 
insurance. 

Frederick R. Crane, of New York City, special guardian. 


FOLEY, S.—The testator died in 1881. By a codicil to his will 
he created a trust for the benefit of his granddaughter during her 
life. The testator’s son, Charles Lanier, was named as trustee of this 
trust. He acted as such until his death on March 6, 1926. Thereafter, 
on January 5, 1927, an individual and a trust company were ap- 
pointed successor trustees by this court. The individual successor 
trustee died on April 19, 1934. 

The corporate trustee has filed an account of proceedings of the 
deceased trustee and itself and an account of its proceedings as sur- 
viving trustee. The executor of the deceased trustee filed an answer 
adopting the account. 

As the principal of the trust accounted for is more than $100,000, 
a full statutory commission, for receiving the principal and paying 
out a portion thereof, is sought by both the corporate fiduciary and 
the executor of the deceased successor trustee. 

The special guardian for infant remaindermen contends that un- 
der the language of the will and the provisions of section 188, subd. 
2, of the Banking Law, only one full statutory commission should be 
allowed to the successor trustees for receiving and paying out principal. 

Section 188, subd. 2, of the Banking Law, authorizes the appoint- 
ment of a trust company as executor, administrator, trustee, or 
guardian, but provides further that: ‘‘No appointment so made shall 
be deemed to increase the number of persons entitled to full com- 
pensation beyond the number so entitled under the terms of the will 
or deed creating the trust... .’’ 

As the testator’s son was named the sole trustee by the will and 
codicil, the very situation contemplated by the statute has arisen. 
Only one full commission for receiving and paying out principal may 
therefore be allowed. This commission should be apportioned between 
the corporate trustee and the executor of the deceased trustee. If the 
parties are unable to agree on the apportionment of the commission, 
they may submit such additional proof or memoranda as is relevant to 
a determination of that question. 

Proceed accordingly. 
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CHECK COLLECTED AFTER FAILURE OF 
BANK 


Hardesty v. Smith, Supreme Court of Florida, 159 So. Rep. 522 


Under the Florida statute providing that a bank which receives 
and forwards a check for collection is liable to the depositor only 
after actual payment has been received by the bank, the depositor 
of a check collected by the bank after it has closed its doors is en- 
titled to a preferred claim. 

Under this statute the bank was not liable to the depositor until 
after the check had been paid. When the check was collected the 
bank had closed and had ceased to function as a banking institution. 
It could no longer receive the proceeds as the debtor of the depositor, 
but received them in trust for him. 


Suit by Walter C. Hardesty, Jr., against M. A. Smith, as liquidator 
of the Merchants’ Bank & Trust Company. From a decree dismissing 
the bill of complaint, the complainant appeals. 

Reversed and remanded, with directions. 

J. A. Searlett and Scarlett & Futch, all of De Land, for appellant. 

E. W. & R. C. Davis and D. V. Rouse, all of Orlando, for appellee. 


BUFORD, J.—The appellant filed suit in the cireuit court of 
Volusia County for the purpose of having his claim against Merchants’ 
Bank & Trust Company adjudicated to be a preferred claim in the 
sum of $209.16. 

The record shows that on the 10th day of July, 1929, the appellant 
deposited $100 in currency and a check for $209.16, the check being 
drawn on Title Guaranty & Trust Company of New York City; that 
the check was payable to the complainant in the court below, appellant 
here, and was indorsed by the complainant in blank to the Merchants’ 
Bank & Trust Company; that the check was good and payable, and 
was forwarded by air mail by Merchants’ Bank & Trust Company on 
July 10th to Irving Trust Company of New York City; that the check 
was paid through the New York Clearing House during business hours 
on July 12, 1929. On the morning of July 11, 1929, Merchants’ Bank 
& Trust Company failed and ceased to do business. It was a closed 
banking institution at the time the check was cleared and paid in New 
York and did not reopen. 

The record further shows that on July 10, 1929, Merchants’ Bank & 
Trust Company was hopelessly and irretrievably insolvent, and its 
failure was imminent, and such conditions were fully known, or should 
have been known, to its officers. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $154. 
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The appeal is from a final decree finding the equities with the de- 
fendant and dismissing the bill of complaint. 

The complainant in the court below only claimed preference as to 
the proceeds of the check of $209.16. The record shows, as stated 
above, that these proceeds became available to the bank after it became 
a closing banking institution. 

Section 4748, R. G. S., section 6834, C. G. L., provides as follows: 


‘*When a check, draft, note or other negotiable instrument is de- 
posited in a bank for credit, or for collection, it shall be considered due 
diligence on the part of the bank in the collection of any check, draft, 
note or other negotiable instrument so deposited, to forward en route 
the same without delay in the usual commercial way in use according 
to the regular course of business of banks, and the maker, endorser, 
guarantor or surety of any check, draft, note or other negotiable in- 
strument, so deposited, shall be liable to the bank until actual final 
payment is received, and when a bank receives for collection any check, 
draft, note or other negotiable instrument and forwards the same for 
collection, as herein provided, it shall only be liable after actual final 
payment is received by it, except in case of want of due diligence on 
its part as aforesaid.’’ 


Now it is clear to us that under the provisions of this section the 
bank did not become liable to Hardesty for the amount of the check 
until the check was paid. Up until the time the check was paid, 
Hardesty was liable to the bank, and, as the check was not paid until 
after the bank closed its doors and ceased to function as a bank, it 
could not then receive the proceeds of the check in the status of a debtor 
of Hardesty because it could no longer as a banking institution incur 
liability. It therefore follows that, when the institution received the 
proceeds of that check, it necessarily received such proceeds in trust 
for Hardesty. The $100 deposited in currency to the checking account 
immediately became an item, the title to which passed to the bank and 
for which the bank became indebted to Hardesty. But, as there was 
no special agreement to the contrary, the statutory provision governed 
the liability as to the check with the result above stated. 

When a check is deposited with a bank for credit or collection, the 
transaction is not closed until the proceeds of the check have been paid. 
If the check is not paid, it may be charged back to the depositor, and, 
if it is paid, then the bank becomes the debtor of the depositor to the 
extent of the amount of the proceeds of the check. Andrews v. First 
National Bank of Tampa, 115 Fla. 67, 155 So. 143. 

There is nothing said in Martin v. Meyerheim et al., 101 Fla. 82, 
133 So. 636, nor in Tinsley v. Amos, 102 Fla. 1, 135 So. 397, which 
conflicts with the view above expressed. 

Other questions are presented, but we find no necessity to discuss 
them, as it is our conclusion that the decree must be reversed, for the 
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reasons above stated, with directions that a decree be entered granting 
the relief prayed. 

It is so ordered. 

Reversed and remanded, with directions. 


DAVIS, J. (specially concurring).—I agree with the opinion in so 
far as it holds that, when a check is deposited for ‘‘collection,’’ the 
transaction is not closed until the proceeds of the check have been paid. 
But the statute itself distinguishes deposits ‘‘for eredit’’ from deposits 
‘‘for collection.’’ When there is a deposit ‘‘for credit,’’ the credit is 
complete when the deposit is accepted, subject to the right of the bank 
to charge back the item credited if it is not collected in due course to 
cover the credit. 

There being a showing in this case of a ‘‘deposit for collection’’ and 
not a ‘‘deposit for eredit,’’ I concur in the opinion and result to the 
extent above indicated. 


REPRESENTATION THAT BONDS ARE A GOOD 
INVESTMENT 


Schilder v. Fort Worth National Co., Court of Civil Appeals, Texas, 
81 S. W. Rep. (2d) 247 


A bond salesman in the employ of the defendant company told 
the plaintiff that certain Brazil bonds were safe and as good an 
investment as United States bonds, that the plaintiff could not lose 
anything and that he would receive his interest as and when due. 
The plaintiff purchased the bonds and collected interest over a 
period of three years and part of the principal when the bonds were 
defaulted. It was held that the statements of the salesman were 
mere expressions of opinion and not representations of fact upon 
which the defendant company could be held liable for the loss sus- 
tained by the plaintiff. 


Action by Adolph Schilder against the Fort Worth National Com- 
pany. From a judgment of dismissal, plaintiff appeals. Affirmed. 

Roy A. Seott and Geo. F. Seideman, both of Fort Worth, for ap- 
pellant. 

Bryan, Stone, Wade & Agerton, of Fort Worth, for appellee. 


DUNKLIN, C. J.—Adolph Schilder instituted this suit against the 
Fort Worth National Company, a private corporation, to recover money 
invested by him in certain Brazilian bonds which he alleged later 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1270. 
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proved worthless. The trial court sustained a general demurrer to his 
petition, and after he had declined to amend, his suit was dismissed. 
From that ruling he has prosecuted this appeal. 

It is an elementary rule that as against a general demurrer the 
allegations of the petition must be accepted as true. The facts may be 
summarized as follows: 

On September 13, 1928, plaintiff had on deposit with the Fort 
Worth National Bank the sum of $34,500, and on September 13, 1928, 
Raymond C. Gee, the defendant’s authorized representative, advised 
plaintiff to invest a part of said money in certain gold bonds issued by 
the United States of Brazil, which the defendant then had on hand. 
In order to induce such investment, Gee represented that the bonds 
were as safe and as valuable for investment purposes as gold bonds 
issued by the United States; that plaintiff could not lose anything by 
investing his money in such bonds; that plaintiff would receive a higher 
rate of interest than he would receive from the United States bonds; 
that the interest would be promptly paid as and when due; that plain- 
tiff would receive his interest twice each year by clipping the coupons 
from the bonds and depositing them with defendant for collection. That 
plaintiff was a man of 65 years of age, of little education, unfamiliar 
with and incompetent to make investments for income purposes, which 
facts were well known to the officers of the defendant company. Plain- 
tiff had implicit faith and confidence in the officers and representatives 
of the defendant company and believed the representations so made 
by said Raymond C. Gee to be true and in reliance thereon accepted 
the same as true. He purchased from the defendant company, on Sep- 
tember 26, 1928, six bonds issued by the State of Parana, United 
States of Brazil, stipulating for interest at 7 per cent. per annum, and 
reciting that they were external sinking fund consolidated gold bonds 
due and payable March 15, 1958; also five sinking fund gold bonds 
issued by the State of San Paulo, United States of Brazil, due July 1, 
1968, for all of which plaintiff paid defendant company the sum of 
$9,556.39. Thereafter, plaintiff collected a part of the interest and 
a part of the principal on said bonds in the aggregate sum of $2,830 
prior to January 14, 1932. On the date last stated, plaintiff learned 
for the first time that the Brazilian government had defaulted in 
payment of interest, and thereupon he called upon Raymond C. Gee, 
the duly authorized officer and representative of the defendant com- 
pany, and demanded the return of the money paid therefor. Gee 
then represented to the plaintiff that the failure of the Brazilian 
government to pay the interest on the bonds was only temporary and 
that plaintiff would soon receive all the interest due on the bonds 
which were still worth all that plaintiff had paid therefor; plaintiff 
believed said representations to be true and relied thereon, refrained 
from taking any action to recover the money paid thereon, and con- 
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tinued to hold the same as Gee had advised him to do until April 10, 
1933, when he learned for the first time that said bonds were not as 
they had been represented by Gee, and thereupon plaintiff tendered 
the bonds to the defendant together with the sum of $2,830 which 
he had collected thereon, and demanded a rescission of the sale and a 
return of the money which plaintiff had paid for the bonds, which 
demand was refused by the defendant company. All of the repre- 
sentations so made by Raymond C. Gee as an officer of the defendant 
company were false, and made for the purpose of inducing plaintiff 
to purchase the bonds. Following those allegations was a prayer for 
a cancellation of the contract of sale of the bonds and for recovery of 
$9,556.39, paid by plaintiff therefor with interest thereon at the rate 
of 6 per cent. per annum from September 26, 1928. 

The trial was upon plaintiff’s second amended original petition, 
which was filed October 9, 1933. There is no showing in the record 
when the original petition was filed, but it is quite evident from the 
allegations in the second amended petition that plaintiff’s original 
petition was filed between the dates of April 10, 1933, and October 9, 
1933. 

In appellant’s brief the alleged representations of Raymond C. 
Gee are summarized as follows: 


‘‘That the Brazil bonds were as safe and as valuable for invest- 
— purposes as gold bonds issued by the government of the United 

tates. 

‘‘That appellant could not lose anything by investing his money 
in said bonds. 

‘“‘That appellant would receive a higher rate of interest on said 
Brazil bonds than he would receive from the United States Government 
bonds. 

‘That said interest would be paid as and when due. 

‘‘That appellant would receive his interest twice each year by 
clipping the coupons from the Brazil bonds and depositing them with 
appellee for collection.’’ 


All those representations were expressions of opinions, and the 
petition does not allege any misrepresentation of facts on which they 
were based and which induced plaintiff to rely upon the statements 
as true, and by reason thereof to purchase the bonds. All those rep- 
resentations so relied on by plaintiff were in the nature of speculations 
and guesses as to what might occur in the future. 

As a general rule, misrepresentations as to present or prospective 
values of property offered for sale are expressions of opinion only 
and do not afford ground for rescission. 7 Tex. Jur. §21, p. 916; 
Putnam v. Bromwell, 73 Tex. 465, 11 S. W. 491; Bank of Washing- 
ton v. San Benito & R. G. V. Ry. Co. (Tex. Civ. App.) 293 S. W. 
599; Texas Farm Bureau Cotton Ass’n v. Craddock (Tex. Civ. App.) 
285 S. W. 949; Cope v. Pitzer (Tex. Civ. App.) 166 S. W. 447; Jack- 
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son v. Rice & Co. (Tex. Civ. App.) 295 S. W. 352; Downes v. Self, 
28 Tex. Civ. App. 356, 67 S. W. 897; Starnes v. Motsinger (Tex. 
Civ. App.) 278 S. W. 496; Deming v. Darling, 148 Mass. 504, 20 
N. E. 107, 2 L. R. A. 743; Kimber v. Young (C. C. A.) 137 F. 744; 
1 Black on Rescission & Cancellation, §§ 76, 77, 79, 86. 

As shown in the authorities cited, there are many exceptions to 
that general rule, depending upon a variety of the peculiar circum- 
stances of different situations, such as fiduciary relations existing 
between the parties to the transactions and other facts which, under 
the rules of equity, justify reliance by the party deceived upon the 
opinions expressed by the other party as statements of fact. 

Plaintiff’s suit was one in equity, and therefore it was incumbent 
upon him to make a clear showing of facts, entitling him to that 
relief, including a showing that he has not through laches lost his 
right to disaffirm the contract and that he has not ratified it or waived 
his right to complain, of it. 7 Tex. Jur. par. 40, p. 949; par. 37, p. 
943. According to allegations in his petition, during the period be- 
ginning September 26, 1928, and ending January 14, 1932, some three 
years and four months, he collected all interest accruing on the bonds, 
and a part of the principal, aggregating $2,830. In the absence of 
any showing to the contrary, those acts on his part evidence an in- 
tention to reap the benefits of his bargain and take chances on the 
prospects of a continuation of payment of the interest on the bonds 
according to their terms. He could not thus enjoy the fruits of his 
investment and speculate on its final outcome for such a period of 
time and then invoke the aid of a court of equity for the relief prayed 
for. And for that reason the court did not err in sustaining the 
general demurrer to his petition, even though it should be said that 
he had just grounds for a rescission and cancellation of the sale, in 
the first instance—a question it is unnecessary for us to determine 
and which we shall not undertake to decide. 

Accordingly, the judgment of the trial court is affirmed. 


On Motion for Rehearing 


Appellant earnestly insists that the alleged representations of Ray- 
mond C. Gee with respect to the Brazilian bonds were representations 
of facts which would be a sufficient basis for the relief sought in his 
petition. Appellant cites this statement from 26 Corpus Juris, § 20, 
p. 1079: ‘‘The form of a statement as an expression of opinion is no 
defense if it was intended and accepted as a statement of fact.’’ 

Also, the opinion of the Amarillo Court of Civil Appeals in Doolen 
v. Hulsey, 192 S. W. 364; also, Zundelowitz v. Waggoner (Tex. Civ. 
App.) 211 S. W. 598; Riggins v. Trickey, 46 Tex. Civ. App. 569, 102 
S. W. 918, 921, which are to the same effect. 

According to allegations in plaintiff’s petition, his purchase of the 
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Brazilian bonds was for investment purposes only, with a view of 
realizing the interest accruing thereon, and that the statement made 
to him by Raymond C. Gee was an opinion relating to the value of 
those bonds for investment purposes. 

After stating that plaintiff was unfamiliar and incompetent to 
make investments for income purposes, which fact was well known to 
the defendant’s officials, the petition contained these allegations: 


*‘That the Fort Worth National Company, the defendant herein, 
is the investment division of the Fort Worth National Bank; that the 
ofticers of the Fort Worth National Bank and the officers of the de- 
fendant corporation are, in the main, the same persons; that the 
officers of the Fort Worth National Bank and the officers of the Fort 
Worth National Company held themselves up to the public generally 
as men versed in matters of finance and capable of advising investors 
that might be seeking investment for their money for income purposes; 
that as a result of plaintiff’s acquaintance with the official personnel 
of the said Fort Worth National Bank, plaintiff, by reason of his 
confidence in said officials, believed them to be capable of giving ad- 
vice with reference to investments; that plaintiff had confidence in 
the officers of the defendant corporation and believing them to be 
capable of giving advice with reference to matters concerning invest- 
ments, and having confidence in their honesty, ability, competency and 
integrity, on September 13, 1928, deposited with the said Fort Worth 
National Bank the sum of $34,500.00, which fact was well known to 
defendant’s officers and representatives. . 

‘“‘That in furtherance of its said idea that it could and would, by 
fraud and deceit, acquire a part of plaintiff’s funds which were then 
on deposit in said bank, defendant represented to plaintiff that de- 
fendant had some gold bonds issued by the United States of Brazil; 
that said Brazil bonds were safe and as valuable for investment pur- 
poses as gold bonds issued by the government of the United States; 
that plaintiff could not lose anything by investing his money in said 
bonds; that plaintiff would receive a higher rate of interest than he 
would receive from United States bonds; that said interest would be 
promptly paid as and when due; that plaintiff would receive his in- 
terest twice each year by clipping the coupons from said bonds and 
depositing them with defendant for collection.’’ 


Then follow allegations that plaintiff, having faith and confidence 
in Raymond C. Gee, believed such representations so made to be true 
and was induced thereby to purchase the bonds. According to further 
allegations in the petition, plaintiff held the bonds for investment 
purposes and collected interest and a part of the principal thereof 
during a period of nearly four years prior to the time he alleges he 
discovered that he had been deceived. 

It thus appears that the opinions so expressed by Raymond C. 
Gee clearly were not representations of the market value of the bonds 
if defendant decided to resell them, but that they were in the nature 
of a speculation dependent upon future conditions and events con- 
cerning which no man can have any definite knowledge. 
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We quote the following from Black on Rescission and Cancellation, 
§ 86, which was quoted with approval by the Court of Civil Appeals 
at El Paso in Starnes v. Motsinger, 278 S. W. 496, 498: ‘‘Since that 
which lies in the future cannot be a matter of certain knowledge, it 
is held that all such representations must be taken and understood 
as mere expressions of opinion, and therefore their nonfulfillment can- 
not be treated as fraud.’’ 

Also the following from 26 Corpus Juris, § 21, p. 1084: ‘‘In order 
to justify a finding that a representation was one of fact as distin- 
guished from opinion it must appear that the representation related 
to a matter susceptible of knowledge.’’ 

In Putnam v. Bromwell, 73 Tex. 465, 11 S. W. 491, 492, which 
was a suit to cancel a deed on the ground of representation inducing 
the trade, our Supreme Court approved as correct an instruction to 
the jury by the trial court reading as follows: ‘‘A representation, 
to be material, must be in respect to an ascertainable fact, as dis- 
tinguished from a mere matter of opinion, judgment, probability, or 
expectation. If it is vague and indefinite in its nature and terms, or 
is merely a loose, conjectural, or exaggerated statement, it is not a 
material representation.’’ 

The motion for rehearing is overruled. 


HOLDER OF CERTIFIED CHECK NOT A 
PREFERRED CREDITOR 


Downey v. Citizens’ State Bank of Noblesville, Appellate Court of 
Indiana, 194 N. E. Rep. 743 


The holder of a certified check is not a preferred creditor upon 
the failure of the bank. 

In spite of the fact that the decisions are practically unanimous 
on this point, the lower court in this case decided that the holder 
of the check was entitled to a preference on the erroneous ground 
that, after a check has been certified, the bank holds the amount of 
the check as trustee for the owner. 


In the matter of the receivership of the Washington Bank & Trust 
Company, wherein the Citizens’ State Bank of Noblesville, Indiana, 
brought a suit by way of an intervening petition against Brandt C. 
Downey, as and in the capacity of receiver of the Washington Bank & 
Trust Company. From a judgment for the intervening petitioner, re- 
ceiver appeals. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $150 
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Reversed. 

Appellee, the payee of a check which the drawer had had certified 
by the Washington Bank & Trust Company, brought this suit by way 
of an intervening petition, in two paragraphs, filed in the receivership 
of the last-named bank asking that the amount of such check, viz., 
$1,250, be declared to be a preferred claim and as such entitled to 
priority. The appellant contested the allowance as preferred and a 
hearing was had with a finding and judgment for the intervening pe- 
titioner. A motion for a new trial alleging as grounds therefor that 
the decision was not sustained by sufficient evidence and that it was 
contrary to law was overruled, following which this appeal was per- 
fected, assigning as error the overruling of such motion. 

Earl R. Conder, of Indianapolis, for appellant. 

Kane, Blain & Hollowell, of Indianapolis, for appellee. 


KINE, J. (after stating the facts)—The appellee here advances 
the theory that, under the Uniform Negotiable Instruments Act, since 
this was a check it operated as an assignment of the funds and that 
after such assignment the fund was then held in trust for the payee, 
contending further that clause 2 of section 13 of the Uniform Collec- 
tion Code, Acts of 1929, ce. 164, p. 520, applied, and cited for his au- 
thority the case of Central Trust Co. v. Bank of Mullens (1930) 109 
W. Va. 119, 153 S. E. 145. There is some dicta in this case favoring 
appellee’s position, but since it is dicta and is decidedly in the minor- 
ity, we prefer not to follow it. 

The appellant contends that the certification of the check is noth- 
ing more than the substitution of the certifying bank as the debtor in 
place of the drawer of the check. Section 187 of the Uniform Nego- 
tiable Instruments Act, Acts 1913, ¢. 68, p. 120, provides that: ‘‘ Where 
a check is certified by the bank on which it is drawn, the certification 
is equivalent to an acceptance.’’ Section 62 of the Act provides, ‘‘The 
acceptor by accepting the instrument engages that he will pay it ac- 
cording to the tenor of his acceptance; and admits: 1. The existence of 
the drawer, the genuineness of his signature, and his capacity and au- 
thority to draw the instrument; and 2. The existence of the payee and 
his then capacity to endorse.’’ It would seem then, and we so hold, 
that the certification or acceptance by the bank was nothing more than 
the certification by the bank that the signature of the drawer was 
genuine and that he had, at that time, the capacity and authority to 
draw the instrument. Thus we find nothing in the act itself which 
would tend to indicate, in any way, that the bank intended to be bound 
or that the Legislature intended for it to be bound in any other way 
than as a debtor. Nor does section 189 of the act lead us to any other 
conclusion. This section provides: ‘‘A check of itself does not operate 
as an assignment of any part of the funds to the credit of the drawer 
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with the bank, and the bank is not liable to the holder, unless and until 
it accepts or certifies the check.’’ Assuming, as we must from the 
language of the statute, that the certification of the check payable to 
order operated as an assignment, we are of the opinion that the assign- 
ment was only from the drawer to the bank. The drawer by consenting 
to the certification in effect assigned the amount of the check to the 
bank, and the bank then became the debtor of whosoever should present 
the same in due course to the bank for payment. 

There is an Indiana case, Born v. First National Bank of Indian- 
apolis (1889) 123 Ind. 78, 24 N. E. 178, 174, 7 L. R. A. 442, 18 Am. 
St. Rep. 312, which was decided before the adoption of the Uniform 
Negotiable Instruments Act, which, among other things, has this to say 
as to the effect of certification: ‘‘The certification of a check does not 
completely change its character. On the contrary, it changes it only 
in one particular, although the change, it is true, does produce a dif- 
ference in the relation of the original parties, inasmuch as the drawee 
ceases to be the debtor of the drawer for the amount represented by 
the check. But this is the extent of the change in the situation of the 
respective parties in all cases where the certification is not procured 
by the holder of the check after it passes into his hands. It remains 
an order for the payment of money; and the certification, when made 
before delivery, operates in favor of third parties simply as an assur- 
ance that it is genuine, and will be paid. The bank that certifies it 
becomes bound; but beyond this nothing is added to the legal force 
or effect of the instrument... .’’ 

After a careful search of the authorities, we find nothing aside from 
the dicta mentioned above to support the contention of the appellee 
here. 

Morse on Banks and Banking, vol. 1, par. 414, has this to say, among 
other reasons why the certification does not, in effect, create a trust: 
‘*By the acceptance or certification of the check, a new and specific 
engagement is entered into by the bank with the holder and his legal 
transferees, This engagement is simply and unconditionally to pay 
to him or them the sum named in the check on demand. The check 
ceases in fact to be a check, and becomes a promise to pay.”’ 

This author goes on to say that the majority view (if not in effect 
the only one) is that the payee of a check is simply a contract creditor 
of the bank and nothing more. See cases cited therein. See, also, 
People v. St. Nicholas Bank, 77 Hun, 159, 28 N. Y. S. 407; 51 Am. 
& Eng. Ency. of Law (2d Ed.) 1056. See, also, 7 C. J. 707, to the 
effect that ‘‘the certifying creates no trust in favor of the holder and 
no lien on any particular assets of the certifying bank.’’ See, also, 
Lloyd v. Butler County State Bank, 122 Kan. 835, 253 P. 906, 51 A. 
L. R. 1030. See, also, the annotations in 73 A. L. R. 66 and supple- 
mental decisions cited thereto on the closely related question of the 
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right of the holder of a cashier’s check to a preferred claim against 
the assets of an insolvent bank, which hold, uniformly, that they are 
not entitled to preference. 

For the above reasons the judgment of the trial court is reversed, 
and it is so ordered. 


COLLECTING BANK MAY NOT ACCEPT ~ 
RENEWALS , 


Bank of Forest v. Capital National Bank, inn Court of ait 
160 So. Rep. 578 


A bank, to which notes are handed for collection and credit, 
must collect the notes in legal tender and will not be permitted to 
accept renewals of the notes without the consent of the owner. If 
the collecting bank does take renewals of the notes it will be held 
liable to the owner for the loss thereby occasioned. 

In this case the plaintiff bank was the holder of notes made_by 
a corporation. It sent the notes to the defendant bank with a slip 
attached on which were the words ‘‘collect and credit.’? The de- 
fendant took 90 day renewals and sent them to the plaintiff, which 
refused to accept the notes. The maker corporation later became 
insolvent. It was held that the defendant had no authority to take 
the renewals and that the defendant was liable to the plaintiff. 


Suit by the Bank of Forest against the Capital National Bank. 
From a decree of dismissal, plaintiff appeals. 

Reversed and remanded. 

Wm. I. McKay, of Vicksburg, Watkins & Eager, of Jackson, and 
O. B. Triplett, Jr., of Forest, for appellant. 

Alexander & Satterfield, of Jackson, for appellee. 


ANDERSON, J.—The Bank of Forest owned notes of the face 
value of $15,000 of the Hiawatha Milling Company which it had ac- 
quired by purchase from the Capital National Bank. The Bank of 
Forest sent the notes at their maturity to the Capital National Bank 
for collection. The Capital National Bank credited the account of the 
Bank of Forest with the notes and accrued interest, and then took re- 
newal notes from the Hiawatha Milling Company for the principal of 
the indebtedness due ninety days thereafter. It then charged the Bank 
of Forest with the renewal notes and forwarded them by mail to that 
bank. The Bank of Forest thereupon promptly rejected the renewal 
notes, claiming that the Capital National Bank had breached its duty 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §284. 
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to collect and credit, and demanding that the credit be restored on 
the books of the Capital National Bank. The Capital National Bank 
refused to do this, whereupon the Forest bank filed the bill in this case 
against the Capital National Bank to require it to restore the credit. 
The Capital National Bank, in its answer, claimed that it had the right 
to either collect or take renewal notes unless the Bank of Forest noti- 
_ fied it in advance that it would not accept renewal notes, and that this 
was not ‘Gone. The cause was heard on bill, answer, and proofs, re- 
sulting in a decree dismissing the bill. From that decree the Bank of 
 Porest appeals to this vourt. ; 

_ As we view the record, there is little conflict in the material evi- 
_ deuce, - "The ‘business relationship between the two banks was very 
"intimate. The Bank of Forest was organized something like thirty 
years ago; the founders and organizers were then officers of the Capital 
State Bank, the predecessor of the Capital National Bank. During all 
these years the Bank of Forest carried a credit with the Capital Na- 
tional Bank, sometimes in a large amount. At times, the Forest bank 
held as much as $250,000 in notes acquired by it by purchase from the 
Capital National Bank. The Capital National Bank served a much 
larger territory than did the Forest bank. The practice that had been 
followed for many years was that when the Forest bank desired paper 
it would ask the Capital National Bank to furnish it. On other occa- 
sions the Capital National Bank would submit paper to the Forest bank 
for repurchase; if it was accepted by the Forest bank, the Capital Na- 
tional Bank would charge it against the account of the Forest bank; 
if the Forest bank did not desire the paper it would refuse to accept 
it and return it to the Capital National Bank. The Capital National 
Bank did not indorse the paper nor otherwise guarantee its payment. 
The paper was often renewed about every ninety days, or four times 
a year. All this paper purchased by the Forest bank from the Capital 
National Bank was the paper of customers of the Capital National 
Bank and not of the Forest bank; the Capital National Bank had made 
the loans and passed on the security without consulting the Forest 
bank; the Forest bank was unknown to the makers of the paper. The 
understanding and practice between the two banks was that all this 
paper held by the Forest bank should be collected through the agency 
of the Capital National Bank, and if renewed that should also be done 
through the same agency. 

The sharp issue of fact is whether or not the Forest bank had to 
accept renewals unless it notified the Capital National Bank in ad- 
vance that it would not do so. 

In sending these notes to the Capital National Bank at maturity 
the Forest bank invariably attached thereto a printed form which con- 
tained this language: ‘‘Collect and credit.’’ Neither in the printed 
form nor in any accompanying letter from the Bank of Forest, shown 
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by the evidence, was any authority given the Capital National Bank 
to renew the notes. The Forest bank stands on the contract, and 
also on the custom and usage, which it undertook to show and, we think, 
did show by a great preponderance of the evidence, that the Capital 
National Bank had no right to take renewal notes, and, if it did, it 
was optional with the Forest bank whether or not it would accept them. 
For authority to accept renewal of these notes and force the Forest 
bank to take them, the Capital National Bank relies largely on the fact 
that the Forest bank had owned them for something like three years, 
and during that period they had been renewed ten or twelve times 
through the agency of the Capital National Bank, and the renewals 
had been accepted by the Forest bank. The last renewal before the 
one in question was in November, 1929; the one involved was in Febru- 
ary, 1930. The evidence shows that the Forest bank at first refused to 
accept the November, 1929, renewals, but later, for some reason, agreed 
to do so. 

The witnesses for the Capital National Bank testified that the bank 
had a right to renew any of these notes held by the Forest bank sent 
for collection, unless the Forest bank notified the Capital National 
Bank in advance that it would not accept renewals. But, as above 
stated, the great preponderance of the evidence is that they were 
mistaken; the uncontradicted records of the Capital National Bank 
and the Forest bank show that they were mistaken. The correspondence 
between the two banks for two or three years prior to the transaction 
involved demonstrates that all this paper sent by the Forest bank to 
the Capital National Bank was for collection and credit alone, and 
that it was optional with the Bank of Forest whether or not it would 
accept renewals when offered by the Capital National Bank. The 
Rice Furniture Company note, Felix W. Grant note, Mississippi Bond 
& Security Company note, the R. D. Peet note, and the Millsaps Col- 
lege note are examples. In the handling of all those notes the Forest 
bank did not notify the Capital National Bank to collect and not to 
renew, but used the usual form ‘‘collect and credit’’; renewals were 
taken by the Capital National Bank and offered to the Forest bank 
and were declined, whereupon the Capital National Bank took them 
and credited the account of the Forest bank with them. The cor- 
respondence with reference to the Millsaps College note shows what 
the bank had in mind. The Capital National Bank wrote the Forest 
bank enclosing the renewal note of the college for $9,000, ‘‘subject to 
your acceptance.’’ The Bank of Forest challenged the officers of the 
Capital National Bank who testified as witnesses in its behalf to point 
out in the correspondence between the banks a single instance in which 
the Capital National Bank claimed the right to force the Forest bank 
to take renewals under any circumstances whatsoever. There was no 
response to that challenge. 








792 THE BANKING LAW JOURNAL 


The opinion of the chancellor, which was made a part of the record, 
seems to place his decision denying relief on the ground that by virtue 
of the repeated renewals, ten or twelve, which the Bank of Forest had 
accepted, the authority of the Capital Nationall Bank was enlarged 
to the extent that it had the right to collect or renew. In other words, 
it had become a custom between the two banks as to these particular 
notes, and the Bank of Forest was bound by that custom. The Capital 
National Bank seems to rely on that custom, and, in addition, that the 
evidence was sufficient to show that, unless the Forest bank notified it 
in advance, it had the right to either collect or renew. A collecting 
bank has no authority to renew the debtor’s obligation, nor to give 
him an extension, unless expressly authorized. 7 C. J. 612; Bank of 
Shaw v. Ransom, 112 Miss. 440, 73 So. 280. 

As shown, all this paper, without exception, was sent to the Capital 
National Bank by the Forest bank for ‘‘collection and credit.’’ This 
was the contract between the parties. The usage of repeated renewals 
could not operate to set aside the plain contract. Usage and custom 
cannot be proved for the purpose of contradicting the express terms of 
a contract free from ambiguity, or to make the legal rights of parties 
to the contract other than expressed by its terms. ‘‘When the terms 
of a contract are clear, unambiguous, and valid, they must prevail, 
and no evidence of custom can be permitted to change them.’’ Postal 
Telegraph-Cable Co. v. Willis, 93 Miss. 540, 47 So. 380, 381; 17 C. J. 
512. 

It follows from what has been said that when the Capital National 
Bank took these notes for collection and credit that was the extent of 
its authority. It had no right to accept renewals, unless theretofore 
expressly authorized so to do. In other words, it breached its con- 
tract. 

Now the question is, What is the extent of its liability? Is it liable 
to the Bank of Forest for the face value of the notes, or for their real 
value? The Forest bank contends that it is the face value, regardless 
of the real value, and, to sustain that position, relies on Federal Re- 
serve Bank v. Malloy, 264 U. S. 160, 44 S. Ct. 296, 298, 68 L. Ed. 617, 
31 A. L. R. 1261; Bank of Shaw v. Ransom, 112 Miss. 440, 73 So. 280. 
It was held in both of those cases that a collecting bank had no au- 
thority to accept for the debt of its principal anything but legal tender. 
In the Malloy Case the court said that the rule applied to a bank re- 
ceiving commercial paper for collection and, if such bank accepts the 
check of the party bound to make payment and surrenders the paper, 
it is liable to the owner ‘‘for any resulting loss.’’ Both of those cases 
tend to sustain the contention of the Bank of Forest that the measure 
of liability of the Capital National Bank is the face value of the notes; 
however, the identical question here involved was not passed on in 
those cases. 
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This case is unusual in many of its aspects. The relation of these 
two banks in the handling of this paper was not that ordinarily exist- 
ing between banks acting as collecting agents for each other. l- 
though the Forest bank was not exactly a subsidiary of the Capital 
National Bank, it was the next thing to that. As shown, it kept a 
large deposit in the Capital National Bank and depended on the Capi- 
tal National Bank, to a very large extent, to invest its surplus funds 
in commercial paper. The Bank of Forest accepted most of the re- 
newals offered it by the Capital National Bank, in fact a very large 
majority of them. 

It was set out in the bill in this case, and admitted by the answer, 
that the Hiawatha Milling Company was adjudged a bankrupt within 
three months after the renewals, and its affairs finally wound up in 
the bankruptcy court, and that the general creditors received only 
about 5 per cent. of their claims. The security up for these milling 
company notes was worthless. The evidence was not addressed to the 
question of the real value of the notes at the time the renewals were 
taken. The chancellor did not reach the question as to the extent of 
the liability of the Capital National Bank because he held that there 
was no liability at all, either for the face value of the notes or their 
actual value. 

We hold that under this record there is liability on the part. of the 
Capital National Bank, but we leave open the question as to the extent 
of the liability and reverse the decree and remand the cause for the 
reformation of the pleadings and the development of the case to that 
end, if the parties deem it necessary. 

Reversed and remanded. 





CHECK PRESENTED FOR PAYMENT AFTER 
FAILURE OF BANK 





Economy Fuse & Mfg. Co. v. Standard Electric Mfg. Co., Supreme 
Court of Illinois, 194 N. E. Rep. 922 





A memorandum on the back of a check, given in payment for 
goods, to the effect that a deduction has been made from the full 
purchase price because of defects in certain of the goods, for the 
purpose of giving the payee a chance to check up on the condition 
of the goods returned as defective, indicates an intention that the 
delivery of the check shall be regarded as conditional. Such a check 
does not have to be promptly presented for payment. The payee 
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is entitled to hold the check until the deduction has been investigated 
and, if the bank fails in the meantime, the payee can collect the 
amount due from the drawer. 

Ordinarily, a check must be presented promptly or the drawer 
will be discharged from liabiilty to the extent of the loss caused 
by the delay. 


Action by the Economy Fuse & Manufacturing Company against 
the Standard Electric Manufacturing Company. To review a judg- 
ment of the Appellate Court for the First District which reversed a 
judgment of the municipal court of Chicago and entered judgment for 
plaintiff (274 Ill. App. 130), defendant brings certiorari. 

Affirmed. 

Harry D. Irwin, of Chicago (Elmer F. Deneke, of Chicago, of coun- 
sel), for plaintiff in error. 

Gardner, Foote, Morrow & Merrick, of Chicago (Walter M. Fowler 
and Robert L. Elliott, Jr., both of Chicago, of counsel), for defendant 
in error. 


STONE, J.—This cause is here on writ of certiorari to review the 
judgment of the Appellate Court for the First District reversing a 
judgment of the municipal court of Chicago and entering judgment. 


Defendant in error sued plaintiff in error to recover for a large num- 
ber of electric switch plates delivered under a contract between the 
parties. The suit was tried without a jury, and a judgment in favor 
of plaintiff in error was entered. On review, the Appellate Court made 
a finding of fact and entered judgment for defendant in error in the 
sum of $2,635.67. 

The Appellate Court found that the goods had not been paid for. 
It was stipulated on the trial that plaintiff in error (hereinafter re- 
ferred to as defendant) had during the month of April, 1932, received 
from defendant in error (hereinafter referred to as plaintiff) mer- 
chandise of the value of $2,798.31; that on or about May 10 defendant 
mailed a check to plaintiff for $2,582.96 as payment in full for the 
merchandise received, less certain deductions noted on the back of the 
check, aggregating $215.35. It was also stipulated that this check was 
received by plaintiff on May 13, 1932, and that the bank upon which 
it was drawn was closed on May 25 following. It also appears that 
plaintiff did not present the check to the bank for payment prior to 
its closing. On May 2, 1932, defendant delivered to a driver for plain- 
tiff certain of the switch plates that had been delivered to it by plain- 
tiff under the contract. Credit for these items returned, plus a dis- 
eount of $52.71, made up the $215.35 deduction shown on the back of 
the check. The goods returned were claimed by defendant to be de- 
fective. They were returned to the Chicago plant and there sent to 
their factory at Palatine to be checked up, to determine whether the 















THE BANKING LAW JOURNAL 





79> 


deduction for defective goods as shown on the check was correct. This: 
investigation was not completed until May 31, 1932, several days after 
the bank closed. 

Defendant argues that plaintiff retained for an unreasonable length 
of time the check sent in payment for the merchandise, and its failure 
to present the check within reasonable time after delivery, as required 
by the Negotiable Instruments Law, discharged defendant thereon, and 
that the check constituted payment for the goods to the extent of the 
loss to defendant caused by the unreasonable delay, which loss, defend- 
ant claims, is the entire amount of the check. Plaintiff contends that 
the requirements of the Negotiable Instruments Act, that a check be 
presented for payment within a reasonable time after its issue, has 
no application here; that the check was not a negotiable instrument 
within the contemplation of the act, and was conditionally delivered 
and never accepted, and that it was the intention of the parties that 
the check be conditionally delivered; its acceptance being made sub- 
ject to a check up of the claimed credits indorsed on the back thereof. 
The check sent by defendant was in the usual form, On the back 
thereof was the following indorsement: ‘‘The endorsement of this check 
constitutes a receipt in full of the following invoices.’’ There fol- 
lows a statement of the account as rendered by plaintiff, with various 
items of deduction amounting to $215.35, and showing a balance of 
$2,582.96, which was the amount of the check. The questions then are, 
first, whether this was a check negotiable within the purview of the 
Negotiable Instruments Act; and, second, whether there was such a 
delivery as contemplated by that act. 

Section 1 of the Negotiable Instruments Law (Smith-Hurd Ann. 
St. ¢. 98, § 21, Cahill’s Rev. St. 1933, ¢. 98, par. 21, p. 1915), so far 
as pertinent to this inquiry, provides: ‘‘An instrument payable in 
money to be negotiated must conform to the following requirements: 
. . . 2. Must contain an unconditional promise or order to pay a sum 
certain in money. 3. Must be payable on demand or at a fixed or de- 
terminable future time.’’ By section 3 of the Act (Smith-Hurd Ann. 
St. ¢. 98, § 23, Cahill’s Rev. St. 1933, ¢. 98, par. 23, p. 1916) it is pro- 
vided: ‘‘An unqualified order or promise to pay is unconditional within 
the meaning of this act, though coupled with: .. . 2. A statement of 
the transaction which gives rise to the instrument.’’ The fourth sec- 
tion of the statute (Smith-Hurd Ann. St. ec. 98, § 24, Cahill’s Rev. St. 
1933, ¢. 98, par. 24, p. 1916) declares: ‘‘An instrument is payable at a 
determinable future time, within the meaning of this act, which is 
expressed to be payable: 1. At a fixed period after date or sight; or 
2. On or before a fixed or determinable future time specified therein; 
or 3. On or at a fixed period after the occurrence of a specified event, 
which is certain to happen, though the time of happening be uncer- 
tain.’? Section 184 (section 206) defines a check as a bill of exchange 
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drawn on a bank payable on demand. The 125th section (section 
147) defines a bill of exchange as an unconditional order in writing 
addressed by one person to another, signed by the person giving it, 
requiring the person to whom it is addressed to pay on demand, or at 
a fixed or determinable future time, a sum certain in money to order 
or to bearer. By section 185 (section 207) it is required that a check 
be presented in a reasonable time after its issue or the drawer will be 
discharged from liability thereon to the extent of the loss caused by the 
delay. By section 4 of the Negotiable Instruments Law (Smith-Hurd 
Ann. St. c. 98, § 24) it is declared that an instrument payable on a 
contingency is not negotiable. 

A check as contemplated under the Negotiable Instruments Act is 
a draft or order upon a bank or banking house, purporting to be drawn 
upon a deposit of funds, for the payment at all events of a certain 
sum of money to a certain person therein named, or to him or order, 
or to bearer, and payable instantly on demand. Equitable Trust Co. 
v. Harger, 258 Ill. 615, 102 N. E. 209; Ridgely Nat. Bank v. Patton & 
Hamilton, 109 Ill. 479; 3 Daniel on Neg. Inst. (7th Ed.) § 1748. An 
essential characteristic of a check is that it is payable on demand. Mer- 
chants’ Nat. Bank v. Ritzinger, 118 Ill. 484, 8 N. E. 834. Notations 
or memoranda placed on the back of a check contemporaneously with 
the execution of the instrument, with intention of making them a part 
of the contract for payment of money, constitute as much a part of 
the instrument as though incorporated in the body thereof. Scholbe 
v. Schuchardt, 292 Ill. 529, 127 N. E. 169, 13 A. I. R. 247; Van Zandt 
v. Hopkins, 151 Ill. 248, 37 N. E. 845. In the absence of evidence con- 
cerning the intention of the maker in placing such notation on the 
back of a check it will be presumed to have been made contemporane- 
ously with the instrument and as a part of it, and will be given effect 
as if made in the body thereof. Van Zandt v. Hopkins, supra. If the 
notation be intended merely to identify the instrument, it will not 
affect its immediate operation. 1 Daniel on Neg. Inst. (7th Ed.) § 
168. It must be determined from the instrument itself whether it is 
negotiable, and such fact cannot be made to depend upon extrinsic 
facts. Sturgis Nat. Bank v. Harris Trust & Savings Bank, 351 IIl. 
465, 184 N. E. 589; Pflueger v. Broadway Trust & Savings Bank, 351 
Til. 170, 184 N. E. 318; Equitable Trust Co. v. Harger, supra. The 
requirement placed on the back of a check that the indorsement thereof 
constitutes a receipt for the sum named on the face of the check does 
not affect its negotiability, nor does a mere recital of the transaction 
out of which the check arose. This check meets these requirements of 
the act. 

Whether the check be, in fact, negotiable, does not, however, con- 
stitute the sole issue to be determined here. Defendant’s claim is that 
plaintiff retained the check in its possession an unreasonable length of 
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time, and therefore, under section 185 of the act quoted (section 207), 
defendant is discharged from liability thereon to the extent of loss to 
it occasioned by the delay, which, it says, was for the full amount of the 
check. Section 16 of the Negotiable Instruments Law (Smith-Hurd 
Ann. St. c. 98, § 36) provides: ‘‘Every contract on a negotiable instru- 
ment is incomplete and revocable until delivery of the instrument for 
the purpose of giving effect thereto. As between immediate parties 
. . . the delivery, in order to be effectual, must be made either by or 
under the authority of the party making, drawing, accepting or in- 
dorsing, as the case may be; and in such case the delivery may be shown 
to have been conditional or for a special purpose only, and not for the 
purpose of transferring the property in the instrument.’’ A condi- 
tional delivery may be proved by parol evidence. Bell v. McDonald, 
308 Ill. 329, 189 N. E. 613; Moore v. Prussing, 165 Ill. 319, 46 N. E. 
184. A delivery upon condition does not make a check operative until 
the condition has been satisfied. Bell v. McDonald, supra; Kileoin v. 
Ortell, 302 Ill. 531, 185 N. E. 16; Burke v. Dulaney, 153 U. S. 228, 
148. Ct. 816, 38 L. Ed. 698. Acceptance of a check conditionally de- 
livered is essential to complete a delivery which would render it a 
binding obligation between the parties. Gross v. Arnold, 177 Ill. 575, 
52 N. E. 867; Moore v. Flynn, 135 Ill. 74, 25 N. E. 844. Whether a 
delivery is conditional is dependent upon the intention of the parties. 
Kilcoin v. Ortell, supra; Wilson v. Wilson, 158 Ill. 567, 41 N. E. 1007, 
49 Am. St. Rep. 176. Conditional delivery of a check does not depend 
upon whether it shall be determined at the end of a lawsuit that a 
sufficient amount has or has not been tendered by the check, nor upon 
whether the payee therein later agrees that the check is for the cor- 
rect amount. If it be for a sum differing from the claim of the payee, 
to which sum the payee must by accepting the check agree it shall be in 
full of his claim, the delivery is conditional until such time as he does 
so agree. A check for a sum less than the amount of a claim as to 
which there is a bona fide dispute, where such check is tendered in full 
payment of the amount due, cannot be accepted by the creditor with- 
out acquiescing in the condition upon which it is tendered. Williston 
on Neg. Inst. p. 251; In re Estate of Cunningham, 311 Ill. 311, 142 
N. E. 740; Canton Union Coal Co. v. Parlin & Orendorff Co., 215 Ill. 
244, 74 N. E. 143, 106 Am. St. Rep. 162. 

The Appellate Court found as a matter of fact that the goods for 
which payment was claimed were delivered to defendant, and that it 
had not made payable therefor. That court also found that it was 
the intention of the parties that plaintiff have an opportunity to check 
the goods claimed to have been defective. This was a question of fact 
as to which the finding of the Appellate Court is binding upon this 
court if there be any evidence in the record tending to support such 
finding. The bookkeeper for defendant testified that she placed the 
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memorandum on the back of the check for the purpose of permitting 
plaintiff to check up as to the condition of the goods returned as de- 
fective. This constitutes evidence of the intention of the defendant 
that the delivery of the check should be conditional. No complaint 
was made that plaintiff consumed an unreasonable amount of time in 
checking up such returned goods. It seems clear that neither party in- 
tended there should be an acceptance of the check until the deductions 
specified on the back of the check had been investigated. Plaintiff did 
not accept the check, and there was therefore no delivery within the 
contemplation of the Negotiable Instruments law and no obligation 
resting on plaintiff to present the check to the bank prior to the time 
the bank was closed. 

Since the check tendered did not constitute payment, defendant 
was not entitled to discount under the contract. 

The judgment of the Appellate Court is right and is affirmed. 

Judgment affirmed. 


FAILURE OF COLLECTING BANK BEFORE 
CHECK IS COLLECTED 


Bethesda Old People’s Home v. Benson, Commissioner of Banks, 
Supreme Court of Minnesota, 259 N. W. Rep. 384 


The plaintiff deposited a check for $2,000 in a bank for collec- 
tion. The bank failed the next day and the bank commissioner later 
collected the check. It was held that, upon the failure of the bank, 
its authority as collecting agent ceased and that thereafter neither 
the bank nor the commissioner had any right to collect the check. 
Consequently, the plaintiff was entitled to a preferred claim for the 
entire amount of the check. 


Syllabus by the Court 


Plaintiff deposited check for $2,000 drawn on Y bank with X bank. 
X bank permanently closed its doors the next day due to insolvency, 
and its assets were taken over by the commissioner of banks. The com- 
missioner subsequently collected the check from Y bank, and ever there- 
after kept possession of the $2,000. Plaintiff requested a preferred 
claim, but was advised by commissioner’s agent to file general claim 
which plaintiff did and subsequently received two 5 per cent. dividends. 
In this suit to have the $2,000 declared a preferred claim, it is held: 

1. Under 2 Mason’s Minn. St. 1927, § 7233-1, X bank was plaintiff’s 
agent for collecting this check drawn on Y bank. When X bank be- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 154. 
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came insolvent, its agency was revoked automatically and neither it 
nor the commissioner had authority to complete collection. 

2. Plaintiff is entitled to recover the $2,000 less the amount already 
received in dividends. 

(a) Commissioner failed to show that plaintiff had not complied 
with Mason’s Minn, St. 1927, § 7689. 

(b) Commissioner failed to show that plaintiff had not complied 
with Mason’s Minn. St. 1927, § 7699-29. 

(c) Under the facts, plaintiff did not accomplish an election by 
filing general claim and receiving dividends thereunder. 


Action by the Bethesda Old People’s Home against E. A. Benson, 
as Commissioner of Banks of the state of Minnesota, and another. From 
a denial of their motion for a new trial, after judgment for plaintiff, 
defendants appeal. 

Affirmed. 

Thomas E. Latimer, of St. Paul, for appellants. 

Erland Lind, of Minneapolis, for respondent. 


DEVANEY, C. J.—Action against the commissioner of banks for 
the state of Minnesota to recover $2,000 alleged to be wrongfully with- 
held from plaintiff. About 3 p. m. July 16, 1930, plaintiff delivered 
to the Farmers’ State Bank of Chisago City, Minn., a check in the 
amount of $2,000. This check was drawn on a St. Paul bank and was de- 
posited to the eredit of plaintiff’s checking account, which account 
plaintiff had had with the Farmers’ State Bank of Chisago City for 
some time prior to this occasion. The following morning the Farmers’ 
State Bank of Chisago City was permanently closed by action of its 
board of directors. On the same day, July 17, 1930, the commissioner 
of banks took possession of all its assets for purposes of liquidation. 
The $2,000 check was in the process of collection, and had not yet been 
paid to the bank when it closed. The check was paid July 18, 1930, 
the day after the bank closed, through regular clearing channels. The 
payment was made to the commissioner of banks as liquidator, and he 
obtained possession of the $2,000. 

One of plaintiff’s agents testified that shortly after the closing of 
the bank he went to one W. A. Smith, the banking commissioner’s liqui- 
dating examiner for this bank, and requested that this claim be given 
a preferred status. This request was refused, whereupon, on August 
19, 1930, plaintiff filed its claim for $2,000 as a general claim. This 
was allowed February 2, 1931. On December 23, 1931, and again on 
June 29, 1932, plaintiff received a 5 per cent. dividend. Each divi- 
dend amounted to $100. Thereafter, this suit was commenced. The 
trial court made findings of fact and entered judgment for plaintiff 
for $1,800, deducting the $200 which plaintiff already had received in 















800 





THE BANKING LAW JOURNAL 


the form of dividends, with interest on the original amount of $2,000. 
Subsequently he amended his findings in two or three particulars. De- 
fendants appealed from a denial of their motion for a new trial. 

There can be no question but that the Farmers’ State Bank of 
Chisago City in this instance was plaintiff’s agent for the purpose of 
collecting the check deposited with it. 2 Mason’s Minn. St. 1927, § 
7233-1 provides, in part: ‘‘Any bank, . . . doing business in this state, 
in receiving items for deposit or collection, in the absence of a written 
agreement to the contrary, shall act only as the depositor’s collecting 
agent and shall have no responsibility beyond the exercise of due 
care,’’ 

Since there is no showing that there was a special written agree- 
ment, it must be held that the bank was plaintiff’s agent, and, therefore, 
that the relationship between paintiff and the bank was not that 
of creditor and debtor. It is clear that when the bank, because of in- 
solvency, failed to open its doors the next morning, the agency was 
revoked. 1 Mechem, Agency (2d Ed.) § 691, p. 484; Matter of Vavou- 
dis, 141 Mise. 823, 252 N. Y. 8. 779, 780, affirmed 233 App. Div. 672, 
249 N. Y. S. 870. Since the check at the time of this revocation of 
authority had not been collected, neither the bank nor the banking 
commission had authority to complete collection thereof. Consequently, 
the money collected properly belongs to plaintiff, and the claim is 
properly a preferred one. The banking commissioner wrongfully took 
possession of the $2,000 to which plaintiff was entitled. Thus the $2,000 
never became a part of those assets which were taken over by the bank- 
ing commissioner when the bank closed. In the Vavoudis Case, supra, 
a situation arose which is very similar to the one now before us. The 
court said: ‘‘...The bank took the check for collection... 
in the execution of its agency. . . . When the superintendent of banks 
took possession of the bank by reason of its insolvency, the check had 
not yet been collected. The agency of the bank was revoked by opera- 
tion of law. It had not yet become a debtor to its depositor, and it had 
lost the right to create the relation of debtor and creditor by making 
collection. It was a mere custodian of the paper. The moneys there- 
after collected by the superintendent were no part of the assets of the 
bank, but belonged to the depositor. He should not, therefore, be 
required to prove his claim as if he were a creditor.’’ 

2. Against the conclusion here reached, defendant raises several 
objections. 

(a) He contends that plaintiff’s action is barred by 2 Masons Minn. 
St. 1927, § 7689. This objection is not available to defendant because 
raised in this court for the first time. This statute provides: ‘‘The 
public examiner shall cause notice to be given by advertisement in 
such newspapers as he may direct, weekly for three consecutive months, 
calling on all persons who may have claims against such bank to present 
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the same to the public examiner, and make legal proof thereof at a 
place and within a time not earlier than one week after the last day 
of publication, which time and place shall be specified in said notice. 
The public examiner shall mail a similar notice to all persons whose 
names appear as creditors upon the books of the bank. If the public 
examiner doubts the justice and validity of any claim he may reject 

the same and serve notice of such rejection upon the claimant, either 

by mail or personally. An affidavit of the service of such notice made 

according to law shall be filed with the public examiner. An action 

upon a claim so rejected must be brought within six months after such 

service and the filing of proof thereof.’’ 

Defendant claims plaintiff is barred because the action here was not 
brought within 6 months of the rejection of the claim, and is now too 
late. There is nothing in the complaint, the answer, the evidence, or 
the findings concerning this statute. It was, so far as the record shows, 
never mentioned in the lower court. The statute requires, besides 
publication of notice, ete., that an action be brought within six months 
after the examiner has mailed the claimant notice of rejection. An 
affidavit must be filed. There is no showing that these things were done 
in this case. We do not pass upon the validity of this statute, but 
merely hold here that the burden was on defendant to show that plain- 
tiff had not complied therewith. It does not appear from the face of 
the complaint that plaintiff had not complied with this statute. The 
statute requires affirmative action, such as publication, mailing notice, 
ete., before the six months’ period starts to run. The burden is on 
defendant to show that it has taken such affirmative action. In the 
absence of such a showing, this court will not presume that these things 
were done which would start the six months’ period running within 
which the rejected claimant could bring action. Defendant did not 
meet the burden here. 

(b) Defendant further objects to this action on the ground of plain- 
tiff’s noncompliance with 2 Mason’s Minn. St. 1927, § 7699-29, which 
provides: ‘‘No action shall be commenced against any insolvent bank 
or trust company on any claim until such claim has been filed with 
and rejected in whole or in part by the commissioner of banks as pro- 
vided in section 7689 [above quoted].’’ 

For the reasons above outlined, we hold this statute does not bar 
plaintiff in this case. The burden was on defendant to show plaintiff’s 
noncompliance. Defendant could not show noncompliance here until 
it was shown that section 7689 had been complied with on his part. 
This he did not do, as previously pointed out. Again we do not pass 
upon the validity of this statute, but merely hold that the question as. 
to its validity is not now before us. 

(c) We are not prepared to hold that by filing a general claim plain- 
tiff elected his remedy and so cannot now bring suit for a preferred 
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claim. It appears undisputed by the evidence that plaintiff went to 
defendant’s agent, W. A. Smith, for advice and was told that it could 
not file a preferred claim but had to file a general claim. Defendant 
cannot now claim that plaintiff effected an election, even though divi- 
dends have been received and retained. 

Affirmed. 


JOINT SAVINGS DEPOSIT 


In re Mori’s Estate, Supreme Court of Pennsylvania, 178 Atl. Rep. 492 





A mother and son, each having a savings account in the same bank, 
caused the following agreement to be written in each passbook: ‘‘The 
sums deposited in this account belong to Aldagonda Mori—John 
Mori jointly, it being understood each may withdraw on his or her 
individual order during their joint lives, and that any balance upon 
the death of either shall belong to the survivor.’’ It was held, upon 
the mother’s death, that the son was entitled to the account as sur- 
vivor as against the administrator of the mother’s estate. 


Appeal No. 62, March term, 1935, from decree of the Orphans’ Court, 
Westmoreland County, No. 150, May term, 1934; Daniel J. Snyder, 
President Judge. 

Petition by the Barclay Westmoreland Trust Company, administra- 
tor of the estate of Aldagonda Mori, deceased, asking that the proceeds 
of a savings bank account standing in names of decedent and John Mori 
jointly be brought into court and distribution made to parties rightfully 
entitled thereto. From a decree refusing the petition, petitioner appeals. 

Affirmed. 

Jas. L. Kennedy, of Greensburg, for appellant. 

Regis F. Mahady and Paul W. Mahady, both of Latrobe, for appellee. 


PER CURIAM.—Aldagonda Mori and her son, John Mori, each 
opened a savings account in the First National Bank of Latrobe in 
December of 1920. On October 2, 1923, they went to the bank together 
and requested that the accounts be changed so that withdrawals could be 
made from each account by either of them. The names in which the 
accounts were held were accordingly changed and the following agree- 
ment, signed by both parties, was written in each passbook: ‘‘The sums 
deposited in this account belong to Aldagonda Mori—John Mori jointly, 
it being understood each may withdraw on his or her individual order 
during their joint lives, and that any balance upon the death of either 
shall belong to the survivor.’’ A similar agreement was placed on the 
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back of the bank’s identification cards and signed by the Mori’s in the 
same manner. 

Aldagonda Mori died November 4, 1930. On January 13, 1931, a 
balance in the amount of $5,564.21 in the account which had originally 
been opened by his mother was transferred by John Mori to the other 
account; the total in the latter account being thus raised to $14,517.57. 
From January 2, 1934, until the present time the balance in this ac- 
count has been $13,269.92. Appellant, administrator of the estate of 
Aldagonda Mori, on May 19, 1934, presented a petition to the court 
below asking that the proceeds of the account be brought into court 
and distribution made to the parties rightfully entitled thereto; the 
claim being made on behalf of other children of decedent. This appeal 
is from refusal of the petition. 

It is obvious there is no semblance of merit in appellant’s claim. 
The agreement creating joint accounts with the right of survivorship 
was freely entered into by both parties with knowledge of its effect and 
with adequate consideration. This case is ruled by Reap v. Wyoming 
Valley Trust Co., 300 Pa. 156, 150 A. 465, in which the facts were al- 
most identical. 

The decree is affirmed, at appellant’s costs. 


DISCHARGE OF SURETY ON NOTE 


Lynn v. Young, Court of Appeals of Kentucky, 78 S. W. Rep. (2d) 25 


The mere acceptance of interest in advance by the holder of a 
note, in the absence of an agreement to extend the time of payment, 
will not discharge from liability one who signed the note as surety. 
The acceptance of the interest may be evidence of an agreement to 
extend but it does not, in itself, amount to such an agreement. 


Suit by Asa D. Young against W. A. Lynn. From an adverse judg- 
ment, the defendant appeals. 

Affirmed. 

Cecil C. Wilson, of Glasgow, for appellant. 

Smith & Ellis, of Glasgow, for appellee. 


STITES, J.—This is a suit on a negotiable note. The note was 
executed January 8, 1927, by Morgan Button and defendant Lynn, 
and payable one year after date, but was not paid. 

The defendant, Lynn, who is the appellant here, set out in the 
second paragraph of his answer that he was an ‘‘accommodation surety’”’ 
on the note in question. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1395. 












804 THE BANKING LAW JOURNAL 
Defendant alleges that Button paid $39 on December 23, 1929, for 
interest up to January 8, 1930, and that the interest was so credited by 
indorsement on the note itself. He claims that the acceptance of this 
interest payment by plaintiff-appellee operated to extend the time for 
payment of the note and thereby released him, as surety, from further 
liability. 

The lower court sustained a demurrer to this plea, and defendant 
permitted judgment to go against him. He brings the case here com- 
plaining alone of the action of the court in sustaining the demurrer. 

The mere acceptance of interest in advance, without an agreement 
to extend the time of payment, will not discharge a surety. Hayden- 
ville Savings Bank v. Parsons, 138 Mass. 53; New York Life Insurance 
Co. v. Casey, 178 N. Y. 381, 70 N. E. 916. There must be a binding 
agreement. We are not to imply an agreement merely because there 
was a consideration upon which one might have been based. The ac- 
ceptance of interest in advance might be evidence of an agreement 
to extend ; it is not, itself, the agreement. Allgaier et al. v. Scott et al., 
3 Ky. Op. 268. See, also, Brannan’s Negotiable Instrument Law (5th 
Ed.) 883; Bradford v. Union Trust Co., 242 Ky. 709, 47 S.W.(2d) 
536. 

Appellant’s only allegations of an agreement to extend the time 
for payment are by way of conclusion based upon the acceptance of 
the interest two weeks in advance of the date when due. This is not 
sufficient. 

The judgment is affirmed. 



































BANK LIABLE FOR MISREPRESENTATION AS 
TO BONDS 





Bullard v. Citizens’ National Bank, Supreme Court of Mississippi, 
162 So. Rep. 169 





Where a bank officer recommends that a customer invest in cer- 
tain bonds, stating that the bonds are guaranteed by surety com- 
panies of large resources and it turns out that the bonds are not so 
guaranteed, the bank will be liable to the customer for losses sus- 
tained through the investment. 

The former opinion in this case is digested in the July, 1935, 
Banking Law Journal, at page 560. The case of Awotin v. Atlas 
Exchange National Bank, mentioned in the opinion below, will be 
found in the July issue at Page 553. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Editiom) §1270. 






THE BANKING LAW JOURNAL 


On suggestion of error. 

Suggestion of error overruled. 

For former opinion, see 160 So. 280. 

Graham & Graham, of Meridian, for appellant. 
Wilbourn, Miller & Wilbourn, of Meridian, for appellee. 


ETHRIDGE, P. J.—An elaborate suggestion of error has been filed 
in this case, challenging many portions of the opinion heretofore ren- 
dered. We have carefully considered the suggestion of error, and 
adhere to our former holding. Certain issues were remanded to the 
court below for findings of fact and judgment thereon, the chancellor 
not having dealt with these facts in his decision in the case. It is sug- 
gested that we have made statements of fact in the opinion which might 
cause embarrassment to the chancellor in his finding, and it is further 
suggested that we should not have found facts. 

The facts, as stated, were such as to show that, if believed to be 
true on remand, relief should be granted. Practically all the issues 
to be tried on the remand are in dispute, and the court below will un- 
derstand that we were stating such facts in favor of the appellant 
which, if found true, would entitle her to relief; but that we did not 
intend to make any finding of fact on these issues which would bind 
or embarrass the chancellor on the remand. The chancellor, of course, 
will hear the evidence and find the facts as in any other case, and apply 
the law accordingly. 

Our attention has also been called to the recent case of Awotin v. 
Atlas Exchange National Bank of Chicago, 55 S. Ct. 674; July B. L. J. 
560, 553, and it is contended that this case absolves the bank from 
liability in the transaction herein involved. The Awotin Case dealt 
with a statute there involved as affecting the power of a bank to make 
contracts of the character there prohibited, and to incur any liability 
in dealing with such transactions by contract. It was not intended by 
the court, as we understand it, to hold that the statute prohibited the 
bank from being liable in actions of fraud and deceit, or in actions of 
tort, involving misrepresentations of facts in selling its securities, or 
disposing of such property which it had acquired for its own use, or 
as agent for others. It is inconceivable to us that the federal statutes 
should prohibit a person dealing with a bank, and who has been misled 
by false representations, from holding the bank liable for such false 
representations as would render other persons and corporations liable 
in actions for fraud or torts. 

The suit here is for fraud and deceit, or fraudulent representations, 
by which a customer was led to make an investment on the faith of 
such representations. We do not believe the federal court will construe 
the statute to prohibit recovery in such cases. 

Nothing herein said is intended to establish the truth of the com- 
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plainant’s bill, or to decide conflicts in testimony, which are matters 
solely for the chancellor, on the remand, to hear and determine, subject, 
of course, to the right of appeal. 

The suggestion of error is overruled. 

Overruled. 


STATE BANK CONVERTING INTO NATIONAL 
BANK ALLOWED TO CONTINUE 
AS EXECUTOR 


Alt v. Liberty National Bank & Trust Co., Court of Appeals of Ken- 
tucky, 83 S. W. Rep. (2d) 866 





Under the laws of Kentucky and of the United States, a State 
bank which is converted into a national bank, after having been 
appointed executor and trustee under a will, may continue to act 
in such capacities. 

In this case it appeared that the Liberty National Bank & Trust 
Company was authorized in 1920 to exercise fiduciary powers. In 
January, 1935, the trust company was converted into a national 
bank under the name Liberty National Bank and Trust Company 
of Louisville. In the meantime, the State institution had been ap- 
pointed fiduciary by various persons. Its right to continue to act 
as such fiduciary was questioned by interested parties, including 
the defendant, Alt, in this action. The newly organized national 
bank, therefore, instituted this action to secure a declaration of its 
rights. The statutes, under which the court held that the national 
bank might continue as fiduciary in place of the State bank, are 
referred to in the opinion. 

The court also refers to California decisions of similar import. 
Decisions upholding the right of the converted national bank to con- 
tinue as fiduciary have been made in Florida, Adams vy. Atlantic 
National Bank, 155 So. Rep. 648, 51 B. L. J. 858; Virginia, Hof- 
heiner v. Seaboard Citizens National Bank, 156 8S. E. Rep. 581, 48 
B. L. J. 329; and Tennessee, First National Bank v. Chapman Co., 
22S. W. Rep. (2d) 245, 47 B. L. J. 260. A contrary conclusion has 
been reached in Massachusetts, Ex Parte District County National 
Bank, 49 U. S. Supreme Court 386, 46 B. L. J. 233; In Re May- 
nard’s Estate, 158 N. E. Rep. 780, 44 B. L. J. 23. 

























Action by the Liberty National Bank & Trust Company, executor, 

etc., for a declaration of rights against Mrs. Elizabeth W. Bishop Alt. 

From the judgment, defendant appeals. 
Affirmed. 

Stanley Garfein, of Louisville, for appellant. 


NOTE—PFor similar decisions see Banking Law Journal Digest (Fourth 
Bdition) §4652. 
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Peter, Heyburn, Marshall & Wyatt and John Marshall, Jr., all of 
Louisville, for appellee. 


STITES, J.—The appellee, Liberty National Bank & Trust Com- 
pany, was organized many years ago, under the general laws of the 
state, as a commercial bank. By an act of 1920 (Ky. St. § 598b-1 et 
seq.), it was given authority, as were other state and national banks, 
to exercise fiduciary powers, and, pursuant to the act of 1920, it set 
up and organized a trust department and has acted in various fiduciary 
capacities. On January 8, 1935, the Liberty Bank & Trust Company 
was converted, pursuant to Section 35, title 12, USCA, into a national 
banking association under the name of Liberty National Bank & Trust 
Company of Louisville. Shortly after its conversion, its right to con- 
tinue as fiduciary under the original appointments of the state bank 
was questioned by various interested parties, including appellant. Ap- 
pellee filed this suit for a declaration of rights against appellant (the 
sole presently interested beneficiary of an estate in which the state 
bank had been appointed executor and trustee before its conversion) 
asking for an adjudication of its right to deal with the estates held by 
it at the time of its conversion. The chancellor held that a state bank 
does not impso facto forfeit or vacate the office of trustee by conversion 
into a national bank, and may continue to act under the original ap- 
pointments of the state bank. Complaining of this judgment, appel- 
lant has brought the case to this court for review. The state bank was 
serving as executor of the estate here involved at the time of its con- 
version, and the successor national bank was preparing to settle the 
accounts and distribute a portion of the estate to itself as trustee (un- 
der the appointment of the state bank), when the question here pre- 
sented was raised. 

The right of a state bank to continue to act in a fiduciary office 
without requalification after its conversion into a national bank, and 
the right of a national bank to qualify in a fiduciary office to which the 
state bank has been appointed, is a matter of state law, and not of 
federal law. Ex parte Worcester County National Bank of Worcester, 
279 U.S. 347, 49 S. Ct. 368, 73 L. Ed. 733, 61 A. L. R. 987. We must 
determine, therefore, first, whether the Legislature of Kentucky has 
the power thus to continue the new entity in a fiduciary office held by 
the state bank, and, second, if the Legislature has the power, whether 
or not it has exercised it. 

By an act of 1912, §1 (Ky. St. § 603a-1), the Legislature author- 
ized the consolidation of two or more trust companies organized under 
the laws of this state, and expressly authorized the consolidated cor- 
poration to exercise ‘‘all duties, powers and discretions of the con- 
stituent companies.’’ By an act of 1897 (Ky. St. §612a) the Legis- 
lature authorized the creation of corporations to do both a trust and 
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banking business, and provided that ‘‘any corporation now doing 
either a banking or trust business... may, with the consent of 
a majority, in number and interest, of its stockholders, organize 
under this section....’’ By a similar act, passed in 1910 
(Ky. St. § 883e-1 et seq.), the Legislature authorized the crea- 
tion of combined trust, banking, and title insurance companies, 
and gave similar authority to banks, trust companies, or combined 
bank and trust companies, or real estate title insurance companies to 
organize under the act. In none of these cases has the power of the 
Legislature to continue the new corporation in the fiduciary offices 
held by the old corporation been questioned, but the right has been 
accepted as beyond cavil. In the case of In re Barnett’s Estate, 97 
Cal. App. 138, 275 P. 453, 456 (hearing denied by the Supreme Court 
of California), a state bank was appointed trustee under a will. A 
series of consolidations and transfers wound up with a national bank 
in possession of the estate, asking to file an account as fiduciary under 
the original appointment. The beneficiaries of the trust asked that the 
settlement ‘‘be stricken from the files’’ on the ground that the statutes 
under which the transfers and conveyances had been made were void. 
In allowing the national bank to make the settlement, the court said: 
‘But, to our minds, there is one principle which controls a situation 
of this kind and that is the principle of consent of the parties. The 
Legislature, as we have stated, having the power to enact the legisla- 
tion, and the trust having been created in contemplation of it, the con- 
sent of all parties to the legislative method of substitution of trustees 
must be deemed to have been given. Mr. Justice Hart, in the Mer- 
cantile Trust Case [89 Cal. App. 558, 265 P. 583], expressed the same 
thought in this language: ‘The statute authorizing the consolidation or 
merger of banking corporations, in so far as it prescribes a scheme for 
the transfer of their properties, . . . enters into and becomes a part 
of every agreement or obligation ... and of this the defendant (the 
trustor), its directors, and bondholders are presumed to have known 
before and at the time of the execution of the trust deed ...and.. 

to have impliedly assented to the exercise of the legal right of said heal: 
to merge . . . with all the consequences following such merger or con- 
solidation as are prescribed by the law.’ The right of the trustor to 
provide a method of filling vacancies and for appointment of successors 
in the trust is not disputed. 26 R. C. L. p. 1278. But when a trustor, 
in full contemplation of the provisions of the Bank Act relating to 
the sale, consolidation, or merger of banking corporations, voluntarily 
designates such a corporation as trustee he must be deemed to have 
adopted and included within his declaration of trust the full scheme for 
substitution of trustees prescribed in that act. No more forceful ap- 
plication of this principle could be made than in a case such as we 
have here of a testamentary trust, because the right to make a testa- 
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mentary disposition of property is not an inherent right, but one which 
depends entirely upon the consent of the Legislature. Thus, when the 
Legislature has prescribed the rules and conditions under which the 
disposition and administration of estates may be had, the testator is 
deemed to intend the result which such rules produce and ‘they affect 
the testamentary disposition and provisions as though embodied in the 
will.’ ’’ 

A similar conclusion was reached in the case of In re Barreiro’s 
Estate, 125 Cal. App. 153, 138 P.(2d) 1017, wherein the court referred 
to the Barnett Case, supra, and reviewed numerous other authorities. 
In view of these authorities, and in view of the instances where the 
Legislature of Kentucky has without question provided for the con- 
tinuation in a fiduciary office of a trustee that has undergone some 
mutation, we conclude that the Legislature has the power to authorize 
the continuance in a fiduciary office of a national bank succeeding by 
conversion under the statutes to the rights and liabilities of a state 
bank. It remains to be considered whether or not the power has been 
exercised, and this involves a careful examination of the applicable 
statutes and of their historical background. 

Chapter 171 of the Acts of 1893 (now Ky. St. § 538 et seq.) pro- 
vided for the creation and regulation of private corporations. Article 
2 of the act related to the creation of commercial banks, and in section 
51 (now Ky. St. §588) provided: ‘‘Any state bank desiring to re- 
organize under the laws of the United States as a national bank may, 
after its dissolution, and as soon as it obtains authority from the comp- 
troller of the currency to commence business, retain and hold any of 
the assets, real or personal, which it acquired during its existence under 
this article, subject, however, to all liabilities existing against the bank 
at the time of its reorganization.’’ 

An examination of the act of 1893 demonstrates that this section of 
it relates solely to commercial banks. The reason, of course, is ap- 
parent. At that time national banks were strictly limited in their 
powers and could only do a commercial banking business. It was then 
quite generally considered to be improper to combine the power to act 
as fiduciary with the business of banking. Economic considerations, 
however, brought about the necessity for corporate trustees in com- 
munities too small to support trust companies who had no right to do 
commercial banking, and the commercial banks quite naturally suc- 
ceeded to these powers. As originally enacted, the act of 1897, re- 
ferred to above (Ky. St. §612a), limited the creation of ‘‘combined 
bank and trust companies’’ to counties having a population of less than 
100,000. This limitation was removed by chapter 146 of the Acts of 
1906. As a result of these statutory developments, and the changed 
point of view in regard to the business of banking, occurring not only 
in Kentucky but throughout the Union, commercial banks organized 
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under the laws of the various states took over as an incident of their 
banking business a tremendous amount of trusts formerly handled by 
individuals or trust companies. Similarly, and to meet competition, 
trust companies very largely entered into the commercial banking field 
through reorganization as combined bank and trust companies. 

For perhaps a decade national banks, in keen competition with trust 
companies and state banks, suffered under the limitations upon their 
powers resulting from their inability to act in a fiduciary capacity. 
Even in those states where the distinction between banks and trust 
companies was preserved, national banks suffered to some extent as a 
result of competition from trust companies where their fields con- 
flicted. In order to meet this competition and to preserve the other 
functions necessary to the federal fiscal policies exercised by national 
banks, Congress in 1913 enacted section 11 (k) of the Federal Reserve 
Act [see 12 USCA § 248 (k)], authorizing national banks to act as 
trustee, executor, ete. The constitutionality of section 11 (k) was 
vigorously attacked and was upheld by the Supreme Court of the 
United States in the case of First National Bank v. Fellows ex rel. 
Union Trust Co., 244 U. 8S. 416, 37 S. Ct. 734, 61 L. Ed. 1233, L. R. A. 
1918C, 283, Ann. Cas. 1918D, 1169, wherein that court, speaking 
through Chief Justice White, held that while the right to exercise fidu- 
ciary powers was not inherently such that Congress could empower 
national banks to exercise them, such rights might nevertheless become 
appropriate if, by state law, state banking corporations, trust com- 
panies, or other rivals of national banks, had such powers. The added 
powers were justified as an incident of the business of banking. This 
case was decided by the Supreme Court in 1917. As a result of it, 
national banks, acting under paramount federal authority, were per- 
mitted to exercise trust functions in Kentucky, although such powers 
were denied to state institutions doing only a commercial banking busi- 
ness, as distinguished from trust companies and combined bank and 
trust companies. Thus, strictly commercial banks in Kentucky were 
placed at a disadvantage in competing with national banks. In order 
to remedy this situation, the Legislature in 1920 passed an act authoriz- 
ing state banks theretofore doing only a commercial banking business 
and national banks to exercise all fiduciary powers theretofore con- 
ferred only on trust companies and combined bank and trust com- 
panies. The only limitation upon the exercise of these fiduciary powers 
was that the bank, whether state or national, should have unimpaired 
capital and surplus aggregating $80,000 or more. Whether or not the 
Legislature has the power to limit the exercise of trust functions to na- 
tional banks having a capital and surplus in excess of $80,000, it is not 
necessary for us to decide. Compare State of Missouri ex rel. Burnes 
National Bank v. Dunean, 265 U.S. 17, 44 8. Ct. 427, 68 L. Ed. 881. At 
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all events, it seems to us to be clear that the Legislature, in enacting sec- 
tion 598b-1 et seq. in 1920, had in mind the situation presented by the 
passage of section 11 (k) of the Federal Reserve Act, and the deci- 
sion of the Supreme Court of the United States in First National Bank 
v. Fellows ex rel. Union Trust Co., supra, and that it was the inten- 
tion of the Legislature to permit the exercise of trust powers by com- 
mercial banks as an incident to the business of commercial banking 
in all cases where capitalization of the institution exceeded $80,000. 
It follows from this that the conversion of a state bank with trust 
powers into a national bank with the identical powers under the statute 
would carry with it, under section 588, supra, as an incident of its 
banking business, the continuation of the fiduciary offices held by the 
bank as a state institution. 


It is argued, however, that the office of trustee cannot be continuous 
because section 588 provides for the reorganization of a state bank 
as a national bank ‘‘after its dissolution.’’ We do not think these 
words are open to the suggested construction that they are to be read 
as synonymous with ‘‘after its liquidation.’’ There would be no need 
for a statute authorizing conversion if a state bank first had to go into 
voluntary liquidation and then commence anew as a national bank. 
The right to convert was given to the bank itself as one of its corporate 
powers. We think the words mean nothing more than that the state 
bank must surrender its charter as a state institution. before ‘‘reorgan- 
ization’’ as a national bank. 


In Metropolitan Nat. Bank v. Claggett, 141 U. 8. 520, 12 S. Ct. 60, 
62, 35 L. Ed. 841, a state bank called in its circulating notes and, under 
the laws of New York, converted into a national banking association. 
Suit was filed against the national bank, asking for judgment against 
it on some of the outstanding bills of the state bank. The Court of 
Appeals of New York held the national bank to be liable. Claggett v. 
Metropolitan Nat. Bank, 125 N. Y. 729, 26 N. E. 757. In affirming 
that judgment, the Supreme Court said: } 


‘‘The court decided that the New York statute providing for a re- 
demption of circulating notes, and for releasing the bank, if the notes 
were not presented in six years, applied alone to banks ‘closing the 
business of banking’; that the change or conversion of the Metropolitan 
Bank into the Metropolitan National Bank did not ‘close its business 
of banking,’ nor destroy its identity or its corporate existence, but 
simply resulted in a continuation of the same body with the same offi- 
cers and stockholders, the same property, assets, and banking business, 
under a changed jurisdiction; that it remained one and the same bank, 
and went on doing business uninterruptedly; and that, therefore, the 
statutory proceedings relied upon in the answer could not operate as a 
bar to the liability of either bank to pay the bills delivered by the 
Metropolitan Bank in 1861 to plaintiffs’ intestate. 
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‘‘This decision is so manifestly correct that it needs no argument 
to sustain it... .’’ 


The appellee had, before the conversion, secured the necessary per- 
mit from the Federal Reserve Board to exercise trust powers. There 
was, therefore, no hiatus between its existence as a state institution and 
its reorganization as a national institution, nor any hiatus between the 
surrender of the old trust powers and the acquisition of the new. 

It follows from what we have said that appellee is entitled, under 
the authority of the applicable statutes, to continue, without requali- 
fication, in the office of executor under the will here in question, and 
now to qualify as trustee under the appointment of its predecessor, the 
state bank. What we have said, however, should not be construed as 
limiting the power of any court under whose appointment appellee is 
acting to consider the adequacy of security of any bond or other ob- 
ligation under which appellee may have qualified in view of the changed 
status brought about by the conversion of the state bank into a na- 
tional bank. 

Judgment affirmed. 

Whole court sitting. 


BANK EMPLOYEE ENTITLED TO RETURN OF 
MONEY PAID UNDER STOCK SUB- 
SCRIPTION PLAN 





Coyne v. Chatham Phenix National Bank & Trust Co., City Court of 
New York, 281 N. Y. Supp. 271 





The plaintiff subscribed for 10 shares of stock in the defendant 
bank at $144 per share, pursuant to an ‘‘ Employees Stock Offering,’’ 
which provided that the bank officials ‘‘in apportioning allotments 
in the event of an oversubscription will give preference to those 
officers and employees who have been with the bank for the longest 
period of time.’’ After the plaintiff had paid in the $1,100, his 
employment was terminated and his demand for repayment was 
refused. It was held that there was no binding subscription agree- 
ment, the reason being that under the provision mentioned the bank 
was under no absolute promise to allot shares to the plaintiff. It 
was always in a position to urge that, because of such provision, it 
was unable to allot shares. In order to establish a binding contract, 
both parties must be absolutely bound. If one of the parties is not 
bound to perform his side of the agreement then there is no valid 
contract. It was accordingly held that the plaintiff was entitled 
to recover the amount paid in. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1328. 
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Action by Joseph Coyne against the Chatham Phenix National Bank 
& Trust Company and others, to recover moneys paid under alleged 
subscription agreement for stock of defendant bank. 

Judgment for plaintiff. 

Thomas O’Rourke Gallagher, of Brooklyn, for plaintiff. 

Chadbourne, Stanchfield & Levy, of New York City, for defendant 
Chatham Phenix Nat. Bank & Trust Co. 

GOLDSTEIN, J.—This is an action to recover moneys paid under 
an alleged subscription agreement for stock of the Chatham Phenix 
National Bank & Trust Company. The plaintiff was an employee of 
that bank. The case has been submitted to this court upon an agreed 
statement of facts. From that statement it appears that during the 
days of frenzied finance in August, 1929, the officers and directors of 
this bank were, apparently, very much interested in increasing the sale 
of the stock of the bank and ‘‘generously offered’’ the stock to their em- 
ployees. There was circulated amongst the employees of the bank a 
typewritten 2-page paper headed ‘‘Employees Stock Offering’’ which 
read as follows: 


‘“‘Employees Stock Offering. 


‘*President L. G. Kaufman and our director, Mr. E. P. Earle, have 
very generously offered to officers and employees 2,000 shares of Chat- 
ham Phenix stock with valuable rights to subscribe to the new stock 
attached, at $772. The present market is $860-$865. 

‘‘The Management Committee has arranged a loan to carry this 
stock and also another loan to take up the rights accruing to the stock 
on October 4, and is therefore in a position to offer the new stock to 
the officers and employees rather than the old, with rights attached. 
Instead of there being 2,000 shares of old stock at $772, with rights at- 
tached, there will be 12,000 shares of the new stock at $144. 

‘‘The bank, beginning October 1, will start paying dividends at the 
rate of four dollars per annum per share on the new stock. This figure 
of $144 is most attractive and all of the officers and employees of the 
bank are deeply indebted to Mr. Kaufman and Mr. Earle for making the 
stock available at such a low figure. 

‘‘The offering is made under the following conditions: 

‘1. The offer is open only to officers and employees of Chatham 
Phenix National Bank and Trust Company and Chatham Phenix Cor- 
poration. 

‘*2. Payments are to be made at the rate of $1.50 per share each 
pay day ($3 per month) for a period of four years. In other words, 
ninety-six payments of $1.50 for each share subscribed. 

‘*3. This amount is to be deducted by the pay department in mak- 
ing up the semi-monthly pay-roll. The first deduction will be made 
on the September 15th pay date. 

‘‘4, The stock subscribed for cannot be sold until the expiration 
of four years, namely, September 1, 1933, even though paid for in full 
prior to that date. 

**5. No stock (even though paid for at an earlier date) will be de- 
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livered to the purchaser until September 1, 1933, except by special per- 
mission of the Management Committee. 

**6. Interest on the loan carrying the stock will be charged at cost 
to the purchaser and will be figured on an annual basis. Dividends 
on the stock will be credited to the purchaser. The difference between 
the interest and the dividends will be credited or charged, as the case 
may be, to the purchaser at the time of the final payment. 

‘*7, Should a subscriber pay for this stock in full prior to Sep- 
tember 1, 1933, all dividends will thereafter be paid to him at the usual 
dividend periods. 

**8. In the event of resignation or discharge of the subscriber the 
Management Committee shall have the right to refund all payments 
made with interest at 6% and may sell the stock of the party in ques- 
tion as its discretion may dictate. 

‘*9. In the event of death, the estate of the subscribing decedent 
may complete the payments due and sell the stock forthwith. This will 
give the family of the decedent the benefit of all profits accruing on 
the stock immediately and will not compel them to wait until Septem- 
ber 1, 1933 to realize their gains. The estate has the option to ask the 
Management Committee to refund payments made, plus 6%, if the 
estate is unable to complete the payments; the stock to be returned to 
the Committee. 

**10. Mr. Kaufman and Mr. Earle through this offering wish to 
reward loyalty and the Management Committee in apportioning allot- 
ments in the event of an oversubscription will give preference to those 
officers and employees who have been with the bank for the longest 
period of time. 

‘‘11. This offering expires at 3 o’clock on August 30, 1929 except 
as to those officers and employees who are at the present time on their 
vacation. As to them, it expires one week after their return. .. . 

‘This offer actually amounts to a call on Chatham stock at $144 
for a period of four years which seems to the Management Committee 
a very low figure. Certainly four years hence Chatham stock should 
be selling at a level which should show a handsome profit to ali who 
subscribe at this time. Those who subscribed to Chatham stock at $250 
in 1922 have made over six hundred points profit. 

‘‘August 21, 1929. 

‘‘Henry R. Johnston, 
‘*Vice President and Cashier.’’ 


Thereafter, and on August 23, 1929, this plaintiff signed a paper 
reading as follows: 


‘‘Chatham Phenix National Bank and Trust Company Stock 
Subscription Agreement 
‘‘August 23, 1929. 
‘*Management Committee of Chatham Phenix National Bank and Trust 

Company, New York City. 

‘*Dear Sirs: I hereby subscribe and agree to pay for 10 shares of 
the new $20 par stock of Chatham Phenix National Bank and Trust 
Company at $144 for each share, under the terms of the offering of 
the stock which you are making through the kindness of President 
L. G. Kaufman and Mr. E. P. Earle, as set forth in the notice dated 
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August 21, 1929, signed by Henry R. Johnston, Vice-President and 
Cashier, and 

‘‘T hereby authorize the pay department of the bank to deduct from 
my salary for a period of four years from September 1, 1929, unless 
the stock is fully paid for before that date, the sum of $1.50 at each 
semi-monthly pay date, beginning on September 15, 1929, for each 
share subscribed ; in other words, $3 per month per share. 

‘It is understood that in the event my employment with the bank 
is terminated either voluntarily or involuntarily before September 1, 
1933, you may refund to me the payments I have made in full, plus 
6% interest, whereupon my right and interest in and to the stock sub- 
scribed for shall cease. 

‘It is further understood, and I agree, that I shall not sell the 
stock subscribed for, or any part thereof, until September 1, 1933, and 
only then if it is fully paid for. 

‘*T also agree to pay any interest charges on the loan or loans you 
negotiate to carry the stock I have subscribed for, it being understood 
that all dividends on the stock shall be credited to me. The first divi- 
dend will be that of the quarter commencing October 1, 1929, as the 
new stock is not issued until October 4, 1929. The difference between 
the interest and the dividends shall be paid by or to me in full at the 
time of the last payment due on or about September 1, 1933. 

‘‘T further agree, as a condition of this subscription, to all of the 
terms set down in detail in the notice of August 21, 1929, previously 
referred to, which is by reference made a part hereof, and in any mat- 
ter or matters arising in connection with this subscription not covered 
therein I agree to be bound by the decision of your committee.’’ 

Under this exhibit the plaintiff paid in a total of $1,110. His em- 
ployment was terminated on September 1, 1933, and he thereupon de- 
manded the return of his $1,110. The return was refused. The plain- 
tiff is now in a position where he has neither the stock nor the money 
that he paid in. 

Although the stipulation submitting the case to this court for deci- 
sion sets forth questions for the court’s determination, those questions 
cannot be answered without first inquiring into the nature of the so- 
called agreement entered into by the plaintiff. 

I find that there was never an enforceable agreement entered into 
between the plaintiff and the defendants. There was no mutuality. 
The bank was always in a position to urge that it was not able to allot 
any shares to the plaintiff because of the provisions of paragraph 10 
of the ‘‘Offering’’ for the reason that preference had to be given to 
officers and employees who had been with the bank for a longer period 
of time than the plaintiff. It was clearly within the power of the 
bank to allot or not to allot the shares of stock referred to in the 
‘‘Offering.’’ There is implicit throughout the ‘“Offering’’ and the 
letter of August 23, 1929, that the committee could allot the shares of 
stock to any one they saw fit. There was no absolute promise to allot 
them to every person that subscribed. The ‘“Offering’’ was more of a 
sales talk than a legal offer which could ripen into a contract merely 
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by the plaintiff’s acceptance. I do not consider the paper signed by 
the plaintiff, dated August 23, 1929, as consummating a contract upon 
which the plaintiff was ever liable. In the absence of such a binding 
obligation on the part of the offerer, there was no mutuality, and hence 
there was no binding agreement. Topken, Loring & Schwartz, Inc., v. 
Schwartz, 249 N. Y. 206, 163 N. E. 735, 66 A. L. R. 1179; Joseph v. 
Sulzberger, 1386 App. Div. 499, 121 N. Y. 8. 73; Dittenfass v. Horsley, 
177 App. Div. 143, 163 N. Y. 8. 626; Goodyear v. H. J. Koehler Sport- 
ing Goods Co., 159 App. Div. 116, 143 N. Y. S. 1046, affirmed 220 N. Y. 
749, 116 N. E. 1047; Cary v. Appo (Sup.) 84 N. Y. S. 569. 

Furthermore, it has been held that shares of stock are ‘‘goods’’ 
within the meaning of the Personal Property Law. Agar v. Orda, 144 
Mise. 149, 258 N. Y. S. 274, affirmed 239 App. Div. 827, 264 N. Y. S. 
939, affirmed 264 N. Y. 248, 190 N. E. 479. Before title to such goods 
can pass, it is necessary that the goods be ascertained and allotted to 
the plaintiff. Personal Property Law, §§ 98, 100. Here there is noth- 
ing to show that any particular shares of stock were ever ascertained or 
allotted to the plaintiff. Consequently, even if there had been a valid 
contract between the parties, there never was a transfer of title to 
shares of stock to the plaintiff, and he, therefore, is in a position to 
recover for money had and received, since he received no consideration 
whatsoever for the payments made by him. For all that appears, there 
may not have been enough shares of stock by the time the plaintiff 
signed the paper dated August 23, 1929, because the older employees 
had already indicated their intention of purchasing the stock. 

An additional reason why no title to any shares of stock was ever 
transferred to the plaintiff arises from the provisions of section 162 
of the Personal Property Law, which requires a delivery of the cer- 
tificate itself before title can pass. There is no such proof before me. 

Whom the judgment in this action should be entered against 
presents a different problem. There is proof before me that although 
the ‘‘offer’’ was made ostensibly by the bank itself and by its manage- 
ment committee, the offer was, in fact, made by an undisclosed prin- 
cipal, the Chatham Phenix Corporation, which is also named as a de- 
fendant in this action. For that reason the defendants other than 
said corporation seek a judgment in their favor and argue that, since 
that corporation was the real principal, the other defendants cannot 
be held liable. The defendants, however, are in error as to the appli- 
cable and well-established law. It is now well settled and the rule is sup- 
ported by good sense and justice that a person dealing with an ostensible 
principal may hold that person liable upon all contracts and transac- 
tions had with him, even though upon the trial of the action it appears 
that the ostensible principal was, in fact, merely an agent. Ell Dee 
Clothing Co., Inc., v. Marsh, 247 N. Y. 392, 160 N. E. 651; De Remer 
v. Brown, 165 N. Y. 410, 419, 59 N. E. 129. 
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Throughout the transactions concerning these shares: of stock the 
bank and the management committee were obviously acting as the prin- 
cipals. It is now too late for them to try to shift the burden from their 
shoulders to the Chatham Phenix Corporation alone. 

I, therefore, direct that judgment be entered in favor of the plain- 
tiff against Chatham Phenix National Bank & Trust Company, Chat- 
ham Phenix Corporation, and Henry R. Johnston for the sum of $1,100, 
with interest. 


CUSTODIAN AGREEMENT DOES NOT CREATE 
A TRUST 


DeMott v. National Bank of New Jersey, Court of Chancery of New 
Jersey, 179 Atl. Rep. 470 


A ‘‘custodian agreement’’ between a customer and a bank, au- 
thorizing the bank to hold securities deposited with the bank by 
the customer subject to his instructions, does not create a trust. At 
most it is an agency agreement. To create an express trust of se- 
curities, there must be a transfer to the trustee of the title to the 
securities. 


Syllabus by the Court 


1. Evidence examined, and held no trust involved, either express 
or constructive. 

2. An express trust is one created in express terms either by a 
writing or orally, where the latter is not barred by the statute of 
frauds, in any of which instances there must be an absolute parting, 
on the part of the settlor, with the interest which had been his up to 
the time of the declaration of trust in the specifie property to be held 
by the trustee. 


Suit by John H. De Mott against the National Bank of New Jersey. 

Decree for defendant. 

George R. Morrison, of New Brunswick (Edmund A. Hayes, of 
New Brunswick, of counsel), for complainant. 

Lindabury, Depue & Faulks, of Newark (Mahlon M. Meier, of 
Newark, of counsel), for defendant. 


STEIN, V. C.—The bill of complaint is brought by the complain- 
ant, John H. De Mott, for an accounting by the defendant. Defend- 
ant attached its account to its answer, and at the final ‘hearing com- 
plainant conceded the correctness of the account except for three items 
appearing thereon. 
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Complainant inherited a considerable sum of money in 1929, and 
entered into certain relations with the bank for the purpose of ad- 
ministering -his legacy. At the outset, the arrangement was purely 
oral, the bank opening an account on April 13, 1929, denominated 
‘‘National Bank of New Jersey as Custodian for John De Mott,’’ which 
account was carried in its trust department under the direct supervi- 
sion of Albert W. Rohde, the then trust officer. Through this account 
the bank thereafter handled changes of investments for De Mott. It 
is with respect to three purchases for this custodian account that De 
Mott complains; namely, purchases on September 15, 1930, October 18, 
1930, and December 22, 1930, aggregating a total of 3,845 shares of 
Consolidated Chemical Company common stock voting trust certificates, 
costing $96,125. De Mott contends that these purchases were not au- 
thorized by him, and says the first he learned of them was on March 
11, 1932; that the Consolidated Chemical Company was incorporated 
to take over the assets of the Miner-Edgar Chemical Company, then in 
reorganization; that the reorganization was never completed; and that 
the voting trust certificates are worthless. 

De Mott testified that he left for California in the fall of 1930, and 
before leaving discussed with Rohde the possibility of liquidating cer- 
tain securities received in distribution of his legacy, and their replace- 
ment with others by which he could recoup a paper loss of some $100,- 
000; that his leaning was toward investment in bonds, but on Rohde’s 
advice that common stocks had a better chance of appreciation, he au- 
thorized Rohde to select good listed diversified common stocks, and for 
that purpose left with Rohde several blank authorizations to purchase 
securities, to be filled in when it was determined by Rohde what to 
buy; that he learned for the first time that Consolidated Chemical 
Company voting trust certificates had been purchased for his account 
in March, 1932, while he was being questioned about his holding by an 
agent of the United States Department of Justice; that he came to 
New Brunswick on April 21st, and conferred with Messrs. Parker, 
Weiler, and Rohde, respectively, president, assistant trust officer, and 
ex-trust officer of the bank, and that he was then shown a completed 
authorization covering the purchase of the stock in question, which he 
denied having signed; that it was arranged that Rohde should liqui- 
date the stock at the rate of $5,000 per month, whereupon he indorsed 
the certificates for transfer, but that he has received nothing on account 
of the stock. 

There was considerable testimony in this case concerning the inter- 
relation of the Miner-Edgar Chemical Company, the Consolidated 
Chemical Company, the defendant bank, and Mr. Rohde as syndicate 
manager of the group interested in the reorganization of the Miner- 
Edgar Company. In my view of the case, however, the interrelation is 
unimportant, for the reason that the testimony leaves no doubt in my 





THE BANKING LAW JOURNAL 819 


mind that De Mott either knew of the investment in Consolidated 
Chemical Company certificates at the time it was made for his account, 
or thereafter, upon receipt of notice of the purchase, ratified and con- 
firmed same. 

The bill was framed and the case tried on the theory that the writ- 
ing hereafter set forth evidences an express trust, or in the alternative, 
if that writing be merely the evidence of the creation of an agency, 
then that agency, coupled with the confidence reposed by complainant 
in Mr. Rohde, defendant’s trust officer, and the abuse of that confi- 
dence by him caused a constructive trust to arise. 

As to whether there was an express trust created by the so-called 
custodian letter, the proofs show that on August 1, 1929, there was 
ereated an irrevocable trust known as the ‘‘John H. De Mott Personal 
Trust,’’ wherein there were transferred to the bank as trustee eertain 
securities, the income from which was to be paid to complainant for 
life, with certain gifts over upon his death. On August 22, 1929, a 
second trust was created known as the ‘‘Sarah Jane Winifred De Mott 
Trust,’’ again constituting the bank trustee; the purpose of that trust 
being to provide a property settlement in lieu of alimony claimed by 
De Mott’s wife Sarah. On or about August 7, 1930, a third document, 
the one here under consideration, was executed by De Mott, which was 


dated May 23, 1930, and which is indorsed ‘‘Custodian Agreement,”’ 
and reads as follows: 


Custodian Agreement 
‘*May 23, 1930 
“*‘National Bank of New Jersey, New Brunswick, N. J. 

‘‘Dear Sirs: This will authorize you to open a Custodian Account 
in the name of the undersigned on the books of your Company and to 
hold any securities or other property deposited with you for such 
account subject to the following instructions, which are to remain in 
force until expressly revoked in writing by the undersigned, or my 
legal representatives. 

‘‘You will please collect whatever income and principal may be- 
come due on such property and the proceeds of the sale of any thereof, 
and remit principal upon instructions from John H. DeMott, and re- 
mit income monthly with statement. 

‘“You may have any securities held for my account transferred into 
the name of your nominee in order to facilitate the collection of in- 
come but your responsibility to me shall not be thereby impaired. 

‘‘You are hereby authorized to execute as agents in the name of the 
undersigned all necessary certificates of ownership that may be re- 
quired under the Federal Income or other Tax Regulations now or 
hereafter in effect inserting on such certificates the name of the under- 
signed as the owner of the security but without claiming thereon any 
personal exemption on securities containing the so-called ‘Tax Free 
Clause,’ my status being that of over $4,000.00. 

‘‘It is further understood that you will use your best efforts for 
my account and risk to make purchases and sales of securities and other 
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property and to reinvest the proceeds of such sales as I may from time 
to time direct you in writing, but you shall be under no responsibility 
for failure so to do if you shall have acted in good faith. 

‘*It is understood and agreed that your Company shall be under 
no duty to take any other action with respect to any property de- 
posited by me unless specifically agreed to by you in writing or to 
appear in or defend any suit with respect thereto unless requested by 
me in writing and indemnified to your satisfaction. 

‘‘It is understood that as compensation for your services here- 
under you shall be entitled to receive 5% on income. 

‘‘The undersigned agrees to be responsible for all expenses incurred 
by you in connection with this account and any taxes or other charges 
required to be paid by you in connection therewith and you are au- 
thorized to charge my Custodian Account for all such expenses, taxes 
and charges. 

‘‘Until otherwise instructed, please mail all communications con- 
cerning such account as follows: 

‘‘Name John H. De Mott 


‘‘Address R. F. D. #1, Princeton, N. J., or Box 322, New Bruns- 
wick, N. J. 
‘‘Very truly yours, 
“‘{Signed] John H. De Mott. 
‘‘Form 35 


‘*See Securities transferred as of August 7, 1930.’’ 


No new account was set up in the trust department, as had been 
done after the creation of the two first mentioned trusts, but the exist- 
ing custodian account was continued. In view of the existence of the 
‘‘John H. De Mott Personal Trust,’’ I do not believe that De Mott 
intended to set up a second trust for himself by means of the above 
‘““Custodian Agreement,’’ despite his present assertion (contradicted 
by his own letters in evidence) that he never referred to it as a cus- 
todian account, but always as a trust. It is more consistent with the 
facts to believe, as testified by Rohde, that the custodian account was 
merely a catch-all for securities of less than prime grade, which latter 
were either in the John De Mott trust or the Sarah De Mott trust, 
both of which are obviously designed to provide a fixed income for their 
respective beneficiaries. 

But disregarding the circumstances surrounding the execution of 
the ‘‘Custodian Agreement,’’ whether or not an express trust has been 
created is a matter of intention, to be gathered from the instrument 
creating the trust. While there is some authority to the contrary, the 
better rule would seem to be that without the vesting of legal title in 
the trustee, there is no express trust. Illustrating that current of au- 
thority which sees a trust more readily than is necessary or desirable, 
is the case of Andrew v. Citizens’ State Bank of Eagle Grove, 203 Iowa, 
345, 212 N. W. 745, 746, 51 A. L. R. 906, wherein the buyer of Liberty 
bonds left them with a bank, subject to a duty to deliver them to the 
buyer on ten days’ notice, but with a power in the bank to pledge the 
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bonds; the court saying: ‘‘Clearly, there was a trust relation. The 
transaction constituted a bailment and every bailment is a trust.’’ It 
might be argued that it makes no difference what a given legal relation 
is termed; that the words ‘‘bailment,’’ ‘‘agency,’’ and ‘‘trust’’ are 
merely labels. But a label necessarily imports the contents of the 
package, and it is handled accordingly. It is risky to tag a container 
of gasoline ‘‘Water’’; some one later may attempt to extinguish a fire 
with it. So to carelessly call the ‘‘Custodian Agreement’’ above set 
forth a trust agreement involves a train of consequences that were 
never intended by the parties, and which I refuse to thrust upon the 
defendant despite the strenuous insistment of the complainant that he 
regarded it as a trust agreement from the outset. 

Express trusts are those which are created in express terms either by 
a writing or orally where the latter is not barred by the statute of 
frauds, in any of which instances, there must be an absolute parting, 
on the part of the settlor, with the interest which had been his up to 
the time of the declaration of trust in the specific property to be held 
by the trustee. Whatever else may be requisite, the sine qua non of an 
express trust is that the trustee have legal title to the trust res. Of 
course, no particular words are necessary to pass that title from the 
settlor to the trustee, and any language importing such a transfer 
would be sufficient. In contrast to the language of the ‘‘Custodian 
Agreement,’’ it is significant that in creating the ‘‘John H. De Mott 
Personal Trust,’’ De Mott ‘‘does now by his deed of grant and assign- 
ment... grant, convey, assign, transfer and set over unto said trus- 
tee... in trust...’ certain securities. The ‘‘Custodian Agree- 
ment’’ may be searched in vain for any similar evidence that title to 
the securities ‘‘deposited’’ thereunder passed to the bank. Agency 
agreement it may be; trust agreement it is not. Tucker v. Linn et al. 
(N. J. Ch.) 57 A. 1017; Taylor v. Coriell et al., 66 N. J. Eq. 262, 272, 
57 A. 810; Colantuoni v. Balene, 95 N. J. Eq. 748, 123 A. 541; Me- 
Intyre et al. v. Smith et al., 154 Md. 660, 141 A. 405. It follows there- 
fore that the bank did not breach its duties as trustee, since it was not 
a trustee. 

What then of the constructive trust? The essence of complainant’s 
case is that the certificates were purchased for his custodian account 
without notice to him. He testified, on cross-examination, that he had 
indorsed the certificates for transfer at the time of the conference of 
April 21, 1932, and that he had not been in New Brunswick from No- 
vember, 1931, to April 19 or 20, 1932. I am compelled to believe that 
it is not the fact that the indorsement was then made, and consequently 
De Mott knew of the purchase some time prior to November of 1931. 
Mr. Warren R. Schenck, a reputable member of the bar of this state, 
testified that he saw the certificates so indorsed a day or two prior to 
April 5, 1932; that being the date on which the witness had the cer- 


















822 





THE BANKING LAW JOURNAL 


tificates and the indorsement thereon photostated. If it were necessary, 
there is ample corroboration of his testimony on this point. 

As to De Mott’s testimony that ‘‘he never heard tell of the stock’’ 
prior to the spring of 1932, and his protestations generally of profound 
ignorance of the entire transaction, I am compelled to disbelieve him. 
There was offered in evidence a list of securities held for his custodian 
account, which list was sent to him for approval by the bank’s auditor 
on February 6, 1931, and approved and returned by De Mott, who 
admitted receipt of the list and his signature approving it. The first 
security on that list was ‘‘3,845 Shs. Consolidated Chemical Corpora- 
tion Voting Trust Certificate Common No Par.’’ Again on July 28, 
1931, a letter was written to De Mott in answer to his inquiry concern- 
ing diminution of income, which letter stated: ‘‘There is at present in 
your Custodian Account securities as shown by the enclosed list.’’ The 
receipt of both letter and list was admitted by De Mott, and his denial 
that the Consolidated Chemical shares appeared on that list is met by 
the assertion that they did appear by a defense witness whose credibil- 
ity was unimpeached. 

That De Mott was not in fact in ignorance of the acquisition of the 
Consolidated Chemical certificates for his account is further indicated 
by a memorandum of the conference of April 21, 1932, which was 
signed and approved by him. That memorandum recites the previous 
conferences between De Mott and Rohde concerning reinvestment of 
the proceeds of the sale of rubber and other stocks, and that thereafter 
the Consolidated Chemical certificates were acquired. There then ap- 
pears this significant statement: ‘‘Mr. De Mott was insistent that he 
had not authorized so large an investment in any one Company, and 
Mr. Rohde was equally confident that that was the arrangement.’’ 
That De Mott was concerned not with the investment itself, but 
merely with the size of it, is also apparent from his acquiescence in 
Rohde’s suggestion that he work out the holding for De Mott at the 
rate of $5,000 per month. | 

I am therefore forced to conclude that I can give no credence to 
De Mott’s testimony that he never authorized the purchase of the 
3,845 shares of Consolidated Chemical Corporation voting trust cer- 
tificates, because of the maxim falsus in uno, falsus in omnibus. The 
purchase being authorized in writing by De Mott, the defendant bank 
is under no liability to him because of that purchase. It may be that 
Rohde was overenthusiastic in his hopes for the reorganization of the 
Miner-Edgar Company when he procured the authorization from De 
Mott, but De Mott admits knowing that Rohde was involved in the 
reorganization, which should have served as a warning to discount that 
overenthusiasm. 

There is a further reason why the complainant is not entitled to 
prevail. Even if the purchase were completely unauthorized, and even 
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if it were thereafter not ratified, relief must be denied by virtue 
of complainant’s election not to rescind the transaction. Having learned 
of the purchase for his account admittedly as early as March 14, 1932, 
complainant gave no notice of his election to rescind until the bill of 
complaint was filed, on April 21, 1933. This long acquiescence in his 
ownership of the certificates affords plenary evidence of his election to 
abide by the contract made in his behalf, and waiver of the fraud, if 
any there was. Faulkner v. Wassmer et al., 77 N. J. Eq. 537, 77 A. 
341, 30 L. R. A. (N. 8S.) 872; Clampitt et al. v. Doyle, 73 N. J. Eq. 
678, 70 A. 129; Dennis et al. v. Jones, 44 N. J. Eq. 513, 14 A. 9138, 
6 Am. St. Rep. 899; Snyder v. Czerminski et al., 108 N. J. Eq. 113, 
154 A. 199. 

There being no trust involved, either express or constructive, the 
case resolves itself into one of agency. In the absence of a motion to 
dismiss the bill because the remedy at law is adequate, and the defend- 
ant having submitted its account annexed to its answer, the concurrent 
jurisdiction of chancery in matters of account will be exercised to the 
extent of retaining the bill and denying relief to complainant, and 
allowing the defendant’s account in all respects. 

I will advise a decree accordingly, with costs to defendant. 


RETENTION BY TRUSTEE OF NON-LEGAL 
SECURITIES 


In re Dickinson’s Estate, Supreme Court of Pennsylvania, 179 
Atl. Rep. 443 


Where a trustee appointed by will is authorized by the terms of 
the will to retain the testator’s non-legal securities and he does retain 
such securities, exercising reasonable skill and caution, he will not 
be held liable for a drastic decline in the value of the securities 
brought about by the general economic depression. 


In the matter of the estate of Mahlon H. Dickinson, deceased. From 
a decree refusing to surcharge the account of the Real Estate Trust 
Company of Philadelphia, surviving trustee under decedent’s will, 
because of depreciation of corporate shares held in trust, and awarding 
the shares in kind to the respective cestius que trustent, William W. 
Dickinson, Charles 8. Dickinson, and Martha Dickinson, distributees, 
appeal jointly and severally. Affirmed. 

Fox, Rothschild, O’Brien & Frankel, Jerome J. Rothschild, and 
John A. Boyle, all of Philadelphia, for appellants. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
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Joseph H. Grubb, Jr., Palmer Watson, and Frederick C. Newbourg, 
Jr., all of Philadelphia, for appellee. 


PER CURIAM.—These four appeals are by remaindermen to whom 
distribution has been ordered. They involve the same questions, and 
will be disposed of in one opinion. The great bulk of the balance for 
distribution consists of shares of the capital stock of the fire association 
of Philadelphia, which security has always been the principal invest- 
ment of the estate since inauguration of the trust over thirty years ago. 
Alleging the shares should have been disposed of in 1928, appellants 
sought to impose a surcharge upon the fiduciary; from the decree re- 
fusing their requests and awarding the shares in kind to the respective 
cestuis que trustent, the present appeals were taken. 

In a previous appeal (Dickinson’s Estate, 285 Pa. 449, 1382 A. 352) 
we were called upon to allocate a stock dividend between principal and 
income. To the facts as therein recounted, it is only necessary to add 
that the fiduciary continued to retain the investment until the death 
of the life tenant in 1932, whereupon the trust terminated and the present 
account was filed. In the intervening years rights to subscribe for ad- 
ditional shares were issued to stockholders (which the fiduciary exer- 
cised) ; and the capital structure was twice revised. Cash dividends have 
been paid annually, albeit in decreasing amounts. The formation of a 
subsidiary company to enter the indemnity business proved an unfor- 
tunate venture, which together with the general economic depression 
accounts for the drastic decline in the market value of the shares. 

Appellants concede the trustee was empowered, under the terms of 
settlor’s will, to retain this non-legal investment. Likewise is it ad- 
mitted the trustee devoted its attention to the question of retention or 
disposal of the shares; nor is there any charge of bad faith. The re- 
maindermen insist their quarrel is not with the lower court’s statement 
of the duties which the law imposes upon trustees in the management 
of estates and therefore boldly assert that no legal question is involved. 
Rather is it urged that the surcharge must be imposed on equitable 
grounds because of the trustee’s ‘‘unintelligent’’ conclusions, notwith- 
standing its comprehensive investigation of the problems presented. 
The beneficiaries characterize the fiduciary’s retention of the shares as 
‘*folly, in absolute defiance not only of all sound investment policy but 
of actual experience.’’ 

It is unnecessary to recite in detail the many factors and surround- 
ing circumstances, which, in our opinion, conclusively establish the 
eare and attention afforded this estate by the trustee. In the light of 
the background thus presented, after a thorough study of the record, 
we find it impossible to charge this fiduciary with improper manage- 
ment of the estate. The law is clear that where (as here) a trustee is 
authorized to retain the settlor’s non-legal investments, and in so doing 
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exercises reasonable skill, prudence, and caution in the management 
of the estate and is guilty of no bad faith, no surcharge will be imposed. 
The power to retain non-legal investments having been granted, such 
securities may be retained by fiduciaries ‘‘unless facts known to them, 
or which by ordinary watchfulness could have been known to them, 
rendered the holding of such securities an act of which it is inconceiv- 
able that one desiring to do his duty would, in the exercise of ‘ordinarily 
good business judgment or foresight,’ have been guilty.’’ Linnard’s 
Estate, 299 Pa. 32, 37, 148 A. 912, 914. 

Of the trustee’s diligence, care, and caution, we are convinced; its 
sound contemporary judgment cannot now be impeached and a sur- 
charge imposed because of its lack of omnipotent vision and prophetic 
foresight. 

Decree affirmed at appellants’ costs. 


BOOK REVIEWS 


Rand McNally Bankers Directory, the Final 1935 Bankers Blue Book. 
Blue cloth, 2,500 pages. Price $15. 

The Final 1935 Edition of Rand McNally Bankers Directory, just 
published, contains 2,500 pages of banking information revised to 
September, with all figures taken from the June 29 (and later) state- 
ments of American banks. 

It is the 119th consecutive edition of the Blue Book, and gives world- 
wide banking and financial information including the thousands of 
changes that have taken place in the last six months. 

Information on American banks is arranged in 18 parallel columns, 
making any particular item accessible at a glance, and in the following 
order : 

Town, population, location on map, county and Federal Reserve 
district—name of bank, date established, transit number, association 
memberships, services rendered—president, vice-president, cashier, as- 
sistant cashiers—capital, surplus, undivided profits and/or reserves, 
deposits, other liabilities, totals, cash, exchange and due from banks, 
United States Government securities, othr securities, loans and dis- 
counts, other resources—principal correspondents. 

Preceding the American bank data are Federal Reserve Bank in- 
formation; Federal Land Bank information; a list of all state and 
national bank officials and examiners; a list of bankers’ associations 
and their officers; an explanation of the numerical system of the Amer- 
ican Bankers Association with a transit map of the United States to 
aid in routing items; and a list of all of the city clearing houses in the 
United States, with total bank deposits for each clearing house city 
as of July, 1934; January, 1935, and July, 1935. 

Following the American bank information are complete data on 
banks in the United States dependencies; a list of Canadian banks and 
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their branches; a list of foreign banks with their official personnel and 
latest available statements; membership list of all the stock exchanges 
in the United States; bank recommended attorneys in every county in 
the United States; a digest of the banking and commercial laws of each 
state and every Canadian province; all of the non-bank towns in the 
United States with their most accessible banking points; a list of all 
bank titles which have been changed or discontinued within the past 
five years, giving year of change, old title and new one (if any), and a 
complete list of directors of state, national, savings banks and trust 
companies. 


Merchandising for Banks, Trust Companies and Investment Houses. 
By L. Douglas Meredith, New York: Bankers Publishing Co. 382 
pages. $5. 

This book covers the whole ‘‘merchandising process’’ and the author 
believes that bank services may be marketed on just as scientific a basis 
as manufactured products if bankers will take pains to analyze every 
step in the process which includes market analysis, advertising, selling 
and publicity. 

Financial institutions offer a wide variety of services and these 
services interest the consumer for a wide variety of reasons demanding 
many different kinds of ‘‘appeals.’’ Between the producer (the bank 
or investment house) and the consumer, there exists a wide gap which 
must be bridged. This means devoting careful and intelligent atten- 
tion to the tastes of the consumers and to the methods by which the 
message of the offering institution may be conveyed to customers and 
prospects. 

Dr. Meredith has been on the economics faculty of the University of 
Vermont and for the past year has been the state’s commissioner of 
banking. Before writing this book he spent three years reviewing every- 
thing that has ever been written on the subject of bank advertising, 
selling or merchandising methods. The present volume, therefore, is 
not only a condensation of his own views and experience in this field, 
but it reflects the best thought of many other practical authorities. 

For the bank executive who would have a greater understanding of 
the principles involved in the ‘‘merchandising’’ of his institution’s 
services, this book should prove an indispensable aid. 





